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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seqg.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.”” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 10,022) 


In re FRED LAWRENCE et al. AMA Docket No. 27-132. Decided 
August 20, 1965. 


Equalization of milk—Pricing and pooling of custom-bottled milk— 
Validity of order provisions—Need for regulation—Promulgation 
record—Substantial evidence—Dismissal 


Petition dismissed where petitioners failed to sustain burden of proof as to 
invalidity of order provisions for equalization of milk produced by han- 
dlers with the milk of other producers. Petitioners failed to demonstrate 
how the order illegally affects them or basis on which they claim refund 
of amounts paid into producer-settlement fund. The provisions of the 
order and need for regulation in the pricing and pooling of custom- 
bottled milk and own-farm milk are supported by the evidence in the 
promulgation record and constitute valid and reasonable exercise of 
administrative discretion. 


Mr. John B. Carroll, Syracuse, N.Y., for petitioners Lawrence Bros. and 
Golan & Murphy. 


Mr. Joseph A. Walsh for respondent. 
Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
March 16, 1959, by 19 petitioners challenging primarily the valid- 
ity under Order No. 27, as amended, issued under the act and 
regulating the handling of milk in the New York-New Jersey 
milk marketing area,! of the equalization of milk produced by 
handlers thereunder with the milk of other producers. Petitioners 
alleged, in part, that the inclusion in the equalization pool under 


1 Effective January 1, 1962, Order No. 27, as amended, was renumbered as Order No. 2 
(26 F.R. 12752), and shall be referred to herein by its former designation. 


1027 





1028 AGR. MKTG. AGREEMENT ACT, 1937 
Cite as 24 A.D. 1027 


the amended order, with specified exceptions, of the milk produc- 
tion of producer-dealers, that is, producers who also distribute 
milk, is invalid. 


An answer was filed by the Deputy Administrator, Agricultural 
Marketing Service (presently the Consumer and Marketing Serv- 
ice), United States Department of Agriculture, upholding the 
validity of the challenged provisions of Order No. 27, as amended. 
At the request of counsel for petitioners, the proceeding was held 
in abeyance pending the outcome of court appeals of proceedings 
under section 8c (15)(A) dealing with the issues of statutory 
authority to regulate or equalize the milk of producer-handlers 
and the record evidence in support therefor, which issues are 
similarly presented herein.” 


An oral hearing was held in this proceeding November 24, 1964, 
in New Yok, New York, before Jack W. Bain, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture. At the hearing John B. Carroll, Attorney at Law, Syra- 
cuse, New York, represented two of the petitioners and respond- 
ent was represented by Joseph A. Walsh, Office of the General 
Counsel, United States Department of Agriculture. Mr. Carroll 
had not seen the petition prior to the oral hearing herein and he, 
in effect, requested that the hearing be kept open to enable him to 
determine if any of the 17 additional petitioners desired to parti- 
cipate in the proceeding. Such request was granted. After the 
hearing, on December 18, 1964, respondent moved to dismiss the 
proceeding as to those petitioners who did not appear at the hear- 
ing pursuant to section 900.60 (b) (3) of the rules of practice (7 
CFR 900.60 (b) (3)) and to close the hearing. The hearing ex- 
aminer, in absence of any objection from Mr. Carroll, granted 
such motion® and granted petitioners 40 days to file a brief with 
provision for the filing of answering and reply briefs. Petitioners 
failed to file a brief and respondent did not, therefore, file an 
answering brief, but filed June 3, 1965, a motion to dismiss the 
petition. Petitioners filed what appears to be an untimely reply 


2See In re Jacob Tanis, et al., 17 A.D. 1091 (1958), affirmed 181 F. Supp. 62 (D.N.J. 
1960), 288 F.2d 608 (8d Cir. 1961), cert. denied, 372 U.S. 965 (1963) and In re L. B. 
Vance, d/b/a Vance Dairy, 18 A.D. 563 (1959), affirmed 319 F.2d 841 (5th Cir. (1963), 325 
F.2d 663 (5th Cir. (1963), cert. denied, 377 U.S. 930 (1964). 


3In order to avoid any question as to the validity of such dismissal due to a possible lack 
of authority on the part of the hearing examiner to dismiss, we hereby dismiss the proceeding 
as to the 17 petitioners not represented at the hearing. This leaves as petitioners in this 
proceeding Goland & Murphy, a partnership composed of John Vincent Golan and William 
P. Murphy, whose address is Binghamton, New York, and Lawrence Bros., a partnership 
composed of Frederick and Eugene Lawrence, whose address is Binghampton, New York. 








2 
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thereto, the hearing examiner recommended that the petition be 
dismissed and petitioners did not file any exceptions thereto. 


Petitioners have demonstrated an almost complete lack of 
diligence in the prosecution of this matter and for this reason 
alone the petition may well be subject to dismissal. 


We prefer, however, to consider the controversy herein on the 
merits. The petition as filed attacks the validity of the order pro- 
visions applicable to producer-handler. The issues raised by 
the petition were found to be without merit in the Tanis and 
Vance cases, supra, footnote 2, and, of course, we so conclude 
here. 


Although not set out in the petition, petitioners at the hearing 
and thereafter complain of the treatment under the order of milk 
allegedly delivered from one petitioner to another for “custom- 
bottling” purposes. In this connection, petitioners have clearly 
failed to sustain their burden of proof. Boonville Farms Cooper- 
ative, Inc. v. Freeman, 23 A.D. 1330 (N.D.N.Y. 1964). See also, 
e.g., United States v. Rock Royal Cooperative, Inc., 309 U.S. 533 
(1939) ; Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 209 (E.D. 
Mo. 1945), aff'd, 157 F.2d 87 (8th Cir. 1946), cert. denied, 329 
U.S. 788 (1946); Wawa Dairy Farms, Inc. v. Wickard, 56 F. 
Supp. 67 (E.D.Pa. 1944), aff'd, 149 F.2d 860 (3d Cir. 1945). Not 
only have petitioners not established the facts and physical steps 
involved in the alleged custom-bottling arrangement between 
Golan & Murphy and Lawrence Bros.,* but petitioners have also 
failed clearly to demonstrate how the order illegally affects these 
petitioners or the basis on which they claim refund of amounts 
paid into the producer-settlement fund presumably by Goland & 
Murphy. 


4The pertinent promulgation hearing records indicate the relationship between petitioners 
and such evidence is contradictory in part to the agreement between petitioners that the milk 
of Lawrence Bros. not be commingled with the milk of other producers. In any event some 
of the evidence with respect to the pricing and pooling of custom-bottled milk and own-farm 
milk and the need for regulation thereof is found in AMA Docket No. AO 71-32 at pages 
2309-30, 14452-4 and 14541-8 and in AMA Docket No. AO 71-34 at pages 112, 488-526, 544, 
649-89, 881-915, 947-60, 1013-63, 1134-55, 1194-1206, 1840-6 and 1533-50 and exhibits 15, 
18, 19 and 26. In addition, the Secretary specifically found in a pertinent decision that an 
exemption from pooling of custom-bottled milk ‘‘would create serious administrative difficulties 
and provide opportunity for engaging in practices which would tend to defeat the overall 
objectives of the regulation and be contrary to the interests of other producers and handlers.” 
(22 F.R. 4194, 4219). See also In re Jacob Tanis, et al., supra, at pp. 1102-05, cited in foot- 
note 2, for some of the evidentiary support for and reasoning in connection with the con- 
tested order provisions. We find that such provisions are supported by substantial evidence 
and constitute a reasonable exercise of administrative discretion. 
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Moreover, all milk received by a handler may be priced under 
an order regardless of its disposition (Titusville Dairy Products 
Co. v. Brannan, 176 F.2d 332 (3d Cir. 1949), cert. denied, 338 
U.S. 905 (1949) ; Bailey Farm Dairy Co. v. Jones, supra), includ- 
ing milk which is custom bottled. In re Terrace Park Dairy, et al., 
12 A.D. 1388, 13897 (1953); In re Abbott’s Dairy, Inc., 16 A.D. 
493 (1957). See also Boyd Gudgel v. L. S. Iverson, 87 F. Supp. 
834 (W.D.Ky. 1949).5 Furthermore, as pointed out by respond- 
ent, on the basis of the Tanis and Vance cases (see footnote 2), 
“if the Secretary of Agriculture has authority under the act to 
regulate the pricing and pooling of milk of a producer-handler, 
which was produced in his capacity as a producer and processed 
and bottled in and distributed from his own plant in his capacity 
as a handler, the authority exists a fortiori to regulate milk of a 
producer which is delivered to the plant of another person who is 
a regulated handler, even though an equivalent amount of bottled 
milk may be received back by the producer from the handler.” 


Petitioners introduced into evidence in this proceeding a copy 
of an agreement entered into by them in September 1953. As 
indicated above, petitioners have not fully established their oper- 
ation under this agreement and there is some basis to doubt that 
their custom-bottling arrangement has been carried out in com- 
plete conformity therewith. In any event, “a regulation otherwise 
valid, does not become invalid because it affects or cuts across 
existing contracts.” In re Crystal Lake Dairy Company and 
Momence Milk Cooperative Association, 9 A.D. 185, 194 (1950). 
See also, e.g., Holyoke Water Power Co. v. American Writing 
Paper Co., 300 U.S. 324, 341 (1937) ; Wallace v. Hudson-Duncan 
& Co., 98 F.2d 985, 991 (9th Cir. 1938) and cases cited therein. 
An order issued pursuant to the act has the force and effect of 
law. See, e.g., Dairymen’s League Cooperative Ass’n., Inc. v. 
Brannan, 173 F.2d 57 (2d Cir. 1949). 


In view of the foregoing, the relief requested by petitioners is 
denied and the petition is dismissed.® 


5It seems to us that petitioner Lawrence Bros. is merely in the position of the producer 
plaintiff in the Gudgel case. 

6 Petitioners see a lack of authority for respondent’s motion to dismiss. Such motion is 
authorized by section 900.59 of the rules of practice (7 CFR 900.59) and under the circum- 
stances of this proceeding the filing thereof was appropriate. 








DANIEL A. de LATTRE 1031 
Cite as 24 A.D. 1031 


(No. 10,023) 


In re DANIEL A. DE LATTRE. CEA Docket No. 122. Decided 
August 9, 1965. 


Failure to segregate funds—Failure to keep records and to report— 
Suspension of registrations—Denial of trading privileges 


Respondent’s failure to keep a customer’s fund separate from personal funds 
is in violation of the act and failure to keep records of the transactions 
and to report them is in violation of the regulations for which respond- 
ent’s registrations as futures commission merchant and floor broker are 
suspended for 3 days and his trading privileges on the contract markets 
are denied for a like period. 


Mr. Earl L. Saunders for complainant. 
Mr. Harry H. Fortes, Chicago, Ill., for respondent. 
Mr. Jack W. Bain, Referee 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Commodity Exchange 
Act (7 U.S.C. Chapter 1) the referee issued a recommended de- 
cision, containing proposed findings and conclusions, to the effect 
that respondent, a registered futures commission merchant and 
floor broker, had violated the act as charged by (1) failing to 
segregate funds received from a customer for trading in futures, 
(2) by failing to segregate the resulting contracts and (3) by 
failing to keep records of the trades and to report them to the 
customer. The referee also proposed an order suspending re- 
spondent’s registrations under the act for three days. 


Respondent did not file exceptions to the recommended decision 
and order. Complainant filed exceptions requesting only that in 
addition to the three-day suspension of respondent’s registrations 
respondent should also be denied all trading privileges on the 
contract markets under the act for the three-day period. 


Upon consideration of the record we conclude that the referee’s 
recommended decision and order should be adopted as the final 
decision and order except for the modification in the order sought 
by complainant. 


Accordingly, the referee’s recommended decision is adopted as 
the final decision and the final order is as follows: 
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ORDER 


Effective August 30, 1965, the registrations of Daniel A. de 
Lattre as a futures commission merchant and as a floor broker 
under the Commodity Exchange Act are suspended for a period 
of 3 days, and effective on the same date all contract markets shall 
refuse all trading privileges to him for a period of 3 days, such 
refusal to apply to all trading done and all positions held by the 
respondent directly or indirectly. 


Copies hereof shall be served upon the parties and upon each 
contract market under the act. 


REFEREE’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under the Commodity Exchange Act (7 
U.S.C. Chapter 1), hereinafter called the Act. It was instituted 
by a complaint filed October 13, 1964, by an Assistant Secretary 
of Agriculture. The respondent, Daniel A. de Lattre, of Chicago, 
Illinois, a registered futures commission merchant and floor 
broker, and member of the Chicago Open Board of Trade and the 
Chicago Mercantile Exchange, was charged with failing to seg- 
regate funds received from a customer for trading in futures, and 
the resulting futures contracts, and failing to keep records of the 
trades and to report them to the customer. Respondent filed an 
answer October 15, 1964, stating that the money received was a 
loan, to be used partly for paying off a note, and did not constitute 
customer’s funds and contracts required to be segregated and 
reported. 


An oral hearing was held in Chicago on November 18, 1964, 
before Jack W. Bain, Office of Hearing Examiners, United States 
Department of Agriculture. Earl L. Saunders, Office of the 
General Counsel of the Department, appeared as counsel for com- 
plainant, and Harry H. Fortes, of Chicago, as counsel for re- 
spondent. Three witnesses testified, and 12 exhibits were received 
in evidence. After the hearing, the parties filed suggested findings 
and briefs. 


PROPOSED FINDINGS OF FACT 


1. Respondent Daniel A. de Lattre is an individual whose busi- 
ness address is 343 South Dearborn Street, Chicago Illinois. He 
is, and was at all times material herein, a registered futures 
commission merchant and floor broker under the Act and a non- 
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clearing member of the Chicago Open Board of Trade and the 
Chicago Mercantile Exchange, both of Chicago and both duly 
designated contract markets under the Act. 


2. From about 1950 through 1960, Mr. Rene Pervilhac, of New 
York City, occasionally traded in egg, wheat, and soybean futures 
on the Chicago Open Board of Trade and the Chicago Mercantile 
Exchange through respondent as futures commission merchant. 
In such trading, Pervilhac relied almost entirely on the judg- 
ment and advice of respondent, and permitted respondent in 
respondent’s discretion to make trade for Pervilhac. Respondent 
in handling those trades operated as a futures commission mer- 
chant on a disclosed basis pursuant to section 1.3la of the regu- 
lations under the Act (17 CFR 1.31la), so that each trade and 
the margin put up for it by Pervilhac were carried in Pervilhac’s 
name at the clearing firm through which the trade was cleared, 
and the clearing firm made the confirmation of the trade and kept 
the required records. 


3. Respondent and Pervilhac were born in the same town in 
France, knew many of the same people there, and became good 
friends after meeting in Chicago. Early in 1961 Pervilhac was 
having domestic troubles. He borrowed $2,208 from the First 
National City Bank of New York, repayable $92 monthly. He 
planned to take his children to Europe for an indefinite time. He 
did not want to continue a futures account in his own name. He 
went to Chicago and discussed the situation with respondent. 
They considered closing out Pervilhac’s account and opening one 
for him in respondent’s wife’s name. Among the results of their 
discussions were the following: Pervilhac closed out his com- 
modity account, receiving from the clearing firm a $1,000 check 
and $150 in cash; gave respondent $5,000 to use at respondent’s 
discretion to make money for Pervilhac, principally if not entirely 
in futures trading, and to pay off the $2,208 loan; and Pervilhac 
turned over two life insurance policies to respondent (in respond- 
ent’s wife’s name) which respondent promised to use to educate 
Pervilhac’s children in case of Pervilhac’s death. 


4. Respondent deposited in his personal bank account the $5,000 
he received from Pervilhac, and gave his check for $5,000 to 
Miller and Lamb, a Chicago Open Board of Trade clearing firm, 
to margin, guarantee, and secure his trades in regulated com- 
modity futures through that firm. From time to time from May 
14, 1961 through March 13, 1963, respondent made regulated com- 
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modity futures trades in Pervilhac’s behalf on the Chicago Open 
Board of Trade and placed such trades in respondent’s personal 
account at Miller and Lamb. During the same period respondent 
also placed in such account trades he made in his own behalf. 
The financial results of all such trades, both those made in behalf 
of Pervilhac and those in behalf of respondent, appeared in the 
latter’s personal account at Miller and Lamb. From May 2, 1961 
through March 13, respondent maintained no record showing the 
amount of money held by him for Pervilhac or the transactions 
made in Pervilhac’s behalf, and sent him no statements or ac- 
countings. Respondent paid off the New York loan on schedule. 


PROPOSED CONCLUSIONS 


Complainant asserts in its brief that receipt and use by re- 
spondent of $5,000 for trading in futures was simply a continua- 
tion of the past relationship of customer and broker, and recom- 
mends suspension of registration and denial of trading privileges 
for 15 days. 


Respondent, on the other hand, says that receipt of the money 
under the circumstances did not continue or create a customer- 
broker relationship subject to the Act, but something entirely 
different. He argues that receiving money from a friend in 
trouble, to use in any way thought advisable to make him money, 
made respondent trustee for a friend rather than broker for a 
customer. 


It seems obvious, as has been found above, that it was contem- 
plated by both parties to the transaction that the money was to 
be used principally, if not entirely, for futures trading, the main 
difference from the prior situation being that Pervilhac would 
not give the order and his name would not be used. It is not too 
clear in the record, but the conclusion may well be drawn that 
even the loan payments would be made not from the original 
$5,000, but from profits made in its full use for trading in futures. 
While different from the usual trading by a broker who executes 
specific orders given by a customer, here involved was money 
received by a registered futures commission merchant to finance 
trading in futures. The Act contains requirements as to such 
money, and respondent’s contention that the matter was some- 
thing not subject to the Act can not be sustained. 
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As stated in Findings 2 and 3, respondent, a futures commission 
merchant, received money from one who had been his customer 
for ten years, at least part of which was to be used in commodity 
futures trading, although not in the customer’s name as had been 
the case before. Section 4d(2) of the Act (7 U.S.C. 6d(2)) re- 
quires that such funds and property be kept separate and segre- 
gated from the commission merchant’s personal funds. Respond- 
ent’s failure to do so (Finding 4) was in violation of this provi- 
sion. His failure to keep records of transactions and to report 
them was in violation of sections 1.32-1.36 of the regulations 
under the Act (17 CFR 1.32-1.36). Sections 4g, 6(b), and 9 of 
the Act (7 U.S.C. 6g, 9, and 13) authorize suspension or revoca- 
tion of registration and denial of trading privileges on contract 
markets for these violations. 


While it is held that respondent was subject to the segregation, 
recording, and reporting requirements of the Act, the situation 
after receipt of the $5,000 was considerably different from before. 
It was not a mere continuation of the usual trading for a customer, 
as should be apparent from the outline of it in Finding 3. It was 
so unusual in its origin and purpose that there is some ground 
for respondent’s argument that it was so different that it did not 
involve a customer’s funds covered by the Act. While respondent’s 
intentional action was willful within the meaning of Section 9 
of the Administrative Procedure Act (Goodman v. Benson, 286 
F. 2d 896, C.A. 7, 1961), apparently he really did not think the 
Act applied to the matter, and probably still does not think so. 
Lest someone construe these violations as condoned by the Depart- 
ment, some sanction should be ordered, but because of the peculiar 
circumstances here involved, it should not be severe. 


It is concluded that a suspension of registration of three days 
would be sufficient herein and should be ordered. 


PROPOSED ORDER 


Effective on the 20th day after the date of this order, the 
registrations of Daniel A. de Lattre as a futures commission 
merchant and as a floor broker are suspended for three days. 


Copies hereof shall be served upon the parties and upon each 
contract market. 
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(No. 10,024) 


In re DAVID LAIKEN. CEA Docket No. 113. Decided August 31, 
1965. 


Stay order vacated 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


In this proceeding under the Commodity Excange Act (7 U.S.C. 
§ 1 et seq.), an order was issued October 9, 1964, suspending 
respondent’s registration as a floor broker for a period of 10 days 
and ordering all contract markets to refuse all trading privileges 
to respondent during such period. Respondent filed an appeal of 
the order of October 9, 1964, in the United States Court of Appeals 
for the Second Circuit and on October 19, 1964, the order of 
October 9, 1964, was stayed pending the outcome of respondent’s 
appeal. On May 18, 1965, the Court affirmed the order of October 
9, 1964. Accordingly, the stay order of Octooer 19, 1964, is 
hereby vacated and the suspension of respondent’s registration 
as a floor broker under the act and the order to all contract markets 
to refuse him all trading priaileges, both for a period of 10 days, 
contained in the order of October 9, 1964, shall be effective 
October 4, 1965. 


(No. 10,025) 


In re THOMAS H. PAPWoRTH. GSL Docket No. 3. Decided August 
19, 1965. 


Grading of corn—Moisture content—False certificate—Unauthorized 
new certificate—Suspension of license 


Respondent’s license under the United States Grain Standards Act to 
inspect, grade and certificate grain is suspended for a period of 6 
months for (1) issuing or causing to be issued a false certificate of 
grade representing that the corn had a moisture content of 15.5 
percent, whereas it had a moisture content of 15.6 percent and (2) 
issuing or causing to be issued a new certificate of grade for such 
corn to replace one previously issued, without the approval of the 

District Grain Inspection Supervisor. 
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Mr. Ronald D. Cipolla for complainant. 
Chaffe, McCall, Phillips, Burke, Toler & Hopkins, New Orleans, La., 
for respondent. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under section 7 of the 
United States Grain Standards Act, as amended (7 U.S.C. 71 
et seq.), and the regulations promulgated thereunder (7 CFR 
26.1 et seq.). The proceeding was instituted by two charge sheets, 
Charge Sheets No. 129 and 130, filed September 22, 1964, by the 
Director, Grain Division, Agricultural Marketing Service (now 
Consumer and Marketing Service), United States Department 
of Agriculture, charging that the respondent violated the act 
and the regulations in that he (1) issued or caused to be issued 
a false certificate of grade under the act, representing that a 
certain quantity of corn had a moisture content of 15.5 percent, 
whereas it had a moisture content of 15.6 percent; and (2) issued 
or caused to be issued a new certificate of grade under the act 
for said corn, to replace one previously issued, without the 
approval of the District Grain Inspection Supervisor. 


On November 10, 1964, the Deputy Administrator, (Agri- 
cultural Marketing Service (now Consumer and Marketing 
Service), United States Department of Agriculture, issued an 
order stating that it had been determined that the rules of 
practice governing disciplinary proceedings under the Packers 
and Stockyards Act (9 CFR 202.5-202.22) shall be applicable 
to the subject proceeding. 


Respondent filed an answer on December 14, 1964, which was 
accepted as timely filed by the hearing examiner without objec- 
tion by the complainant, in which he admits that he issued or 
caused to be issued a certificate of grade under the act repre- 
senting that a certain quantity of corn had a moisture content of 
15.5 percent, as alleged in said Charge Sheet No, 129, but denies 
that the corn so certified had a moisture content of 15.6 percent, 
affirmatively alleging that such corn had a moisture content of 
15.5 percent, and denies that the new certificate of grade, referred 
to in said Charge Sheet No. 130, was issued or caused to be 
issued by him without the approval of the District Grain Inspec- 
tion Supervisor. 
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An oral hearing was held in New Orleans, Louisiana, December 
17, 1964, before Will Rogers, Hearing Examiner, Office of 
Hearing Examiners, United States Department of Agriculture. 
Complainant was represented by Ronald D. Cipolla, Office of 
the General Counsel, United States Department of Agriculture. 
Respondent was represented by Felix H. Lapeyre and F. A. 
Little, Jr., Attorneys at Law, New Orleans, Louisiana. Seven 
witnesses testified for complainant and one for respondent. One 
exhibit was introduced into evidence by complainant, consisting 
of 14 separate documents certified by the Secretary of Agri- 
culture as true, correct, and compared copies of documents in 
his official custody, and one exhibit was introduced into evidence 
by respondent, After the hearing the parties filed briefs. 


The hearing examiner issued a recommended decision and 
order to the effect that respondent be found to have violated 
the act and the regulations as charged and the respondent’s 
license under the act be suspended for six months. Respondent 
filed exceptions thereto and oral argument was held before the 
Judicial Officer in Washington, D. C., on July 21, 1965. 


FINDINGS OF FACT 


1. Respondent, an individual whose address is New Orleans, 
Louisiana, is now, and was at all times material herein, licensed 
under the act to inspect, grade, and certificate grain for shipment 
in interstate or foreign commerce, and employed by the New 
Orleans Board of Trade, Ltd., New Orleans, Louisiana, as the 
Chief Grain Inspector. 


2. At all times material herein, the New Orleans Board of 
Trade, Ltd., was the official grain inspection agency for the New 
Orleans Public Elevator, a grain terminal elevator located at 
New Orleans, Louisiana. 


38. During the period from January 23, 1964 through January 
25, 1964, the New Orleans Public Elevator loaded 160,000 bushels 
of No. 3 Yellow corn in bulk, which had been held in storage at 
the elevator for the account of Peavy Company, aboard the vessel 
M/V Benedicte, pursuant to an order of December 23, 1963, 
from the Mohegan International Corp., of New Orleans, 
Louisiana, a foreign freight forwarder, representing Peavy Com- 
pany. The order did not specify the grading factor limitations 
for the corn to be loaded. 
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4. During the period January 23, 1964 to January 25, 1964, 
corn loaded aboard the vessel M/V Benedicte was periodically 
sampled, inspected, and graded in accordance with the normal 
and prescribed procedures provided for in instructions issued 
pursuant to the regulations by the Grain Division, Agricultural 
Marketing Service (now Consumer and Marketing Service), 
United States Department of Agriculture. The corn loaded was 
uniform in quality and found to conform to the grade of No. 3 
Yellow Corn. 


5. On January 25, 1964, Gurvis Johnson, of Arabi, Louisiana, 
a grain inspector licensed under the act, inspected and graded 
a composite sample of the corn, composed of representative 
portions of samples of corn periodically taken by automatic, 
mechanical samplers as it was being loaded aboard the vessel 
M/V Benedicte, in accordance with normal and prescribed proce- 
dures provided for in instructions issued pursuant to the regu- 
lations by the Grain Division, Agricultural Marketing Service 
(now Consumer and Marketing Service), United States Depart- 
ment of Agriculture. At the time Mr. Johnson inspected and 
graded the corn, he did not know what the contractual require- 
ments were with respect to the moisture content of the corn. Mr. 
Johnson determined the grade of the corn to be No. 3 Yellow 
Corn, consisting of the following factors: 


MGM GichOn = 2 3 Bs ee 57.0 lbs per bushel 
ICON 2 geal no shar ei eae 15.6 percent 
Total damaged kewnele .12252256252605-5 456 5.9 percent 
Broken corn and foreign material __.__----__- 3.6 percent 
Heat-damaged kernels. .....222.5.2ssn505-55- 0.0 percent 


These factors and the final grade determination were recorded 
by Mr. Johnson on a ship loading log and a grade sheet. The 
grade sheet was delivered to the office of the New Orleans Board 
of Trade, Ltd. 


6. On January 25, 1964, William G. Morgan, of New Orleans, 
Louisiana, Chief Clerk for the New Orleans Board of Trade, Ltd., 
prepared a grain inspection certificate under the act for Mr. 
Johnson, covering the corn loaded aboard the vessel M/V Bene- 
dicte, during the period January 23, 1964 through January 25, 
1964, and signed Mr. Johnson’s name thereto as licensed inspec- 
tor, pursuant to a power of attorney executed by Mr. Johnson 
on October 10, 1962. The final grade and factors entered on the 
certificate were copied by Mr. Morgan from the information con- 
tained on the grade sheet, which Mr. Johnson had prepared 
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during the course of his inspection and grading of the corn. The 
corn was certified as of January 25, 1964, to contain 15.6 percent 
moisture. 


7. On January 25, 1964, the corn loaded aboard the vessel 
M/V Benedicte was shipped by Peavy Company to Rotterdam, 
Holland, for the account of the purchaser, Getreide-Import- 
Gesellschaft, Duisburg, West Germany. The grain inspection 
certificate issued under the act for the corn, referred to in 
Finding of Fact 6 above, accompanied the shipping documents 
relating to the corn and forwarded to the purchaser. 


8. On January 27, 1964, Kermit J. Hebert, of Metairie, 
Louisiana, an Agricultural Commodity Grader employed by com- 
plainant, conducted an independent supervisory inspection of a 
representative portion of the composite sample of the corn that 
was loaded aboard the vessel M/V Benedicte, during the period 
January 23, 1964 through January 25, 1964, in accordance with 
normal and prescribed procedures provided for in instructions 
issued pursuant to the regulations by the Grain Division, Agri- 
cultural Marketing Service (now Consumer and Marketing 
Services), United States Department of Agriculture. Mr. Hebert 
determined the grade of the corn to be No. 3 Yellow Corn, con- 
sisting of the following factors: 


ES a ee OE OL A Pe IS OTE, 57.0 lbs per bushel 
MINING ect Fog tS de ol 15.6 percent 
Total damaged kernels __--.-.__-_---____---- 6.3 percent 
Broken corn and foreign material ___.____-_--- 3.5 percent 
Heat-damaged kernels ~......._..__.____..-__-- 0.0 percent 


The percentage of moisture contained in the corn was ascertained 
by the use of a Motomco Moisture Meter which was owned and 
controlled by complainant. This moisture meter was similar 
to the Motomco Moisture Meter used by Mr. Johnson in his deter- 
mination of the percentage of moisture in the corn. 


9. The corn shipped aboard the vessel M/V Benedicte on Janu- 
ary 25, 1964, was purchased by members of Bond-Van- 
Nederlandse-Graan-En-Zaad-Importeurs, Rotterdam, Holland, 
from Getreide-Import-Gesellschaft, under a contract which 
specified the moisture content of the corn to be a maximum of 
15.5 percent. When the shipping documents were tendered to 
the Dutch purchasers, they refused to accept or make payments 
against them because the grain inspection certificate which accom- 
panied the documents certified the corn to contain 15.6 percent 





THOMAS H. PAPWORTH 1041 
Cite as 24 A.D. 1036 


moisture. The German seller offered to tender another grain 
inspection certificate and a banker’s guarantee against payment, 
and most of the Dutch purchasers accepted the offer and made 
payment. 


10. After the arrival of the ship in Holland, Peavy Company 
requested Mohegan International to get a new inspection certi- 
ficate from the New Orleans Board of Trade showing 15.5 per- 
cent moisture content instead of 15.6 percent. 


11. On February 7, 1964, respondent instructed Mr. Morgan 
to issue another inspection certificate for the corn that had been 
shipped aboard the vessel M/V Benedicte, changing only the 
moisture factor from 15.6 percent to 15.5 percent. Prior to 
directing this change, respondent did not discuss the proposed 
change with Mr. Johnson, or seek the approval of Hugh Delaney, 
of New Orleans, Louisiana, complainant’s District Grain Inspec- 
tion Supervisor of the New Orleans District. 


12. At all times material herein, when a clerical error was made 
on or in connection with a grain inspection certificate that was 
issued under the act by the New Orleans Board of Trade, Ltd., 
it was the practice of Mr. Morgan, before he issued and released 
a corrected certificate, to obtain the original and copies of the 
certification for cancellation and to contact Mr. Delaney, either 
directly or through Miss Joyce Griener, of New Orleans, Chief 
Clerk of complainant’s District Grain Inspection Office in New 
Orleans, in order to obtain Mr. Delaney’s approval for the issuance 
of the corrected certificate. 


13. On February 12, 1964, at the request of Robert Koppens, 
of Metairie, Louisiana, the Assistant Manager of the Mohegan 
International Corp., who was representing Peavy Company, Mr. 
Morgan sent a cablegram to Getreide-Import-Gesellscaft, Duis- 
burg, West Germany, informing the German firm that a new 
certificate for the 160,000 bushels of No. 3 Yellow Corn, certifying 
the moisture content to be 15.5 percent, would be released when 
the original certificate that was issued on January 25, 1964, was 
returned. 


14. On Febuary 14, 1964 the original grain inspection certifi- 
cate, covering the 160,000 bushels of corn loaded aboard the 
vessel M/V Benedicte during the period Januaryy 23, 1964 
through January 25, 1964, was returned to Mr. Morgan by Peavy 
Company through Mr. Koppens, and Mr. Morgan issued a new 
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grain inspection certificate for the corn, signing Mr. Johnson’s 
name thereto as licensed inspector. The new certificate differed 
from the origina] certificate in only one respect—the moisture 
factor was certified to be 15.5 percent. Neither respondent nor 
Mr. Morgan communicated with Mr. Delaney, either directly 
or through Miss Griener, to obtain Mr. Delaney’s approval for 
the issuance of the new certificate. 


15. Mr. Johnson never authorized any person to issue a revised 
inspection certificate for the 160,000 bushels of corn loaded 
aboard the vessel M/V Benedicte, which he inspected and graded 
on January 25, 1964, and no employee of complainant ever 
authorized or approved the issuance of a revised certificate for 
such corn. 


16. On February 14, 1964, Mr. Koppens, pursuant to instruc- 
tions from Peavy Company, transmitted the new inspection 
certificate covering the 160,000 bushels of corn loaded aboard the 
vessel M/V Benedicte, that had been issued and released to him 
by Mr. Morgan on the same date, to Getreide-Import-Gesellschaft, 
Duisburg, West Germany. Upon receipt of the new certificate, 
Getreide-Import-Gesellschaft tendered it to the Dutch purchasers. 


CONCLUSIONS 
Section 7 of the act (7 U.S.C. 60) provides that the Secretary 
of Agriculture “. . . may suspend or revoke any license issued 


by him under this Act whenever, after opportunity for hearing 
has been given to the licensee the Secretary shall determine that 
such licensee * * * has issued any false certificate of grade * * * or 
has violated any provisions of this chapter or the rules and 
regulations made thereunder .. .” 


Respondent concedes that he issued or caused to be issued the 
certificate of grade referred to in Finding of Fact 14 certifying 
the moisture content of the corn to be 15.5 percent. But respond- 
ent contends that the corn had a moisture content of 15.5 percent 
rather than 15.6 percent and that, in any event, complainant 
has not established that the moisture content was 15.6 percent. 
Therefore, says respondent complainant has not sustained the 
burden of proving that the certificate was false as alleged in 
Charge Sheet No. 129. 


Following the procedures prescribed under the act licensed 
inspector Gurvis Johnson had found the corn to have a moisture 
content of 15.6 percent (Finding of Fact 7). Kermit J. Hebert, 
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an employee of complainant, in an independent supervisory 
inspection of a representative portion of the composite sample 
of corn found the corn to have a moisture content of 15.6 (Finding 
of Fact 8). The correct moisture content, then was 15.6 percent. 


Respondent defends by pointing out that the weighted average 
of the tests for moisture of the samples taken during the loading 
of the ship is 15.535. Moisture content of corn is a grade factor 
under the Official Grain Standards of the United States for Corn 
(7 CFR 26.153) and must be stated on the certificate of grade 
covering export shipments (7 CFR 26.29). The regulations pro- 
vide that the grading of grain is to be performed on the basis 
of a representative sample (7 CFR 26.21) and the Grain Inspec- 
tion Manual provides for compositing samples of lots of cargo 
grain for grading where the samples are uniform as to quality 
and condition (Chapter I, Sampling). The procedures prescribed 
require that the moisture content of corn be determined from 
a representative portion of the composite sample. (Grain Inspec- 
tion Manual, Chapter IV, section 313). A certificate of grade 
purporting to be issued under the act represents that the moisture 
content was ascertained by the licensed inspector as prescribed 
under the act. The only correct figure for this is 15.6 percent 
as ascertained by Johnson and Hebert. Consequently, the 15.5 
percent figure is incorrect and therefore false. 


Respondent also argues that even if the second certificate is 
false as to moisture content it is not a false certificate of grade 
within the meaning of section 7 of the act because the corn was 
graded No. 3 Yellow Corn on the second certificate as well as 
the first. In other words, respondent argues that a certificate 
of grade is false only when the grade certified is false. We do 
not read the statute that narrowly. We think the statutory 
language applies to the entire certificate of grade. Moisture 
content is a grade factor and must appear on grade certificates 
for grain exports. In our opinion a false certification of 
moisture content on a grade certificate makes the certificate of 
grade false. 


Of course, too, the second certificate was completely spurious. 
The certificate was not one authorized for issuance by Gurvis 
Johnson, the licensed inspector whose name was signed to the 
certificate. 


Charge Sheet No. 130 alleges that respondent, without the 
approval of the District Grain Inspection Supervisor, issued or 
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caused to be issued a new certificate of grade under the act to 
replace one previously issued and that such act was considered 
to be a violation of the instructions in section 1303 of the 
Grain Inspection Manual, GR Instruction No. 918 (GR)-6 and, 
therefore, a violation of section 26.15 of the regulations (7 CFR 
26.15) under the act which provides in part as follows: 


§ 26.15 Instructions by Federal grain supervisor. Each 
licensed inspector shall execute diligently all instructions 
for carrying out the act and the regulations, issued to him, 
directly or indirectly, by the grain supervisor in charge of 
the district wherein his license is posted, or by any officer 
of the Department engaged in administering the act and 
regulations, and, upon request, shall advise such grain super- 
visor in full detail of any facts regarding inspection and 
grading equipment used by him, inspection services per- 
formed by him, and compensation received therefor. 


Section 1303 of the Grain Inspection Manual provides in part: 


Corrected Certificates. Grain inspection certificates are 
frequently used for collateral purposes and the validity of 
any certificate which contains a correction, erasure, or 
revision is questionable. 


No correction, erasure, or revision shall appear on any 
cargo certificate. 


An inspector shall not authorize any person outside of 
his own department to make any correction in a certificate, 
and no correction shall be made in a certificate after it has 


been issued. 


Mistakes in certificates are sometimes caused essentially 
through bookkeeping procedures such as those that happen 
in incorrectly copying from one record to another or in 
recording one factor when another is fully intended. The 
issuance of a corrected certificate (a new certificate) is 
warranted in such cases subject, however, to the approval 
of the district grain inspection supervisor. The corrected 
certificate shall be marked as such on its face and shall 
bear a statement to the effect that it supersedes an incorrect 
certificate, the date and serial number of which shall be 


shown. 


The record shows that the District Grain Inspection Super- 
visor permitted the recall of a certificate issued and the issuance 


rere 
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of a new certificate to correct a mistake of a clerical nature 
without a statement on the new certificate that it superseded 
the previously-issued certificate. 


In our case here the second certificate purported to be one 
“correcting” the first certificate. There was no other way to 
accommodate the shipper of the corn by supplying a certificate 
with 15.5 percent moisture content. “Reinspection” was not 
possible because the corn was in Holland and about two weeks 
had elapsed since the inspection (see 7 CFR 26.25). 


Admittedly, respondent did not request approval] of the District 
Grain Inspection Supervisor, Mr. Delaney, or of anyone in 
Delaney’s office before he instructed Morgan to issue the new 
certificate. Respondent defends by arguing that he assumed Mor- 
gan would get the necessary approval. Morgan testified at the 
hearing that he thought he got the necessary approval because 
he did so as a matter of practice in cases in which he issued new 
certificates correcting clerical mistakes in connection with a 
grade certificate issued. He had no specific recollection, however, 
of asking for and getting such approval in this case. Delaney 
testified that he was never asked for approval as did his chief 
clerk, Miss Griener, The hearing examiner saw and heard the 
witnesses testify and we conclude with him that the second 
certificate was issued without the approval of the District Grain 
Inspection Supervisor, or anyone in his office, and that, accord- 
ingly, respondent breached section 1303 of the Grain Inspection 
Manual, and, therefore, § 26.15 of the regulations. 


Respondent objects to the admission into evidence of a letter 
from the Dutch purchasers to the Grain Division, Consumer 
and Marketing Service, questioning the issuance of the second 
certificate with 15.5 percent moisture content certified when the 
certificate accompanying the shipment carried 15.6 percent 
moisture content and the Dutch buyers had refused acceptance 
of the corn because their purchase contracts called for a maxi- 
mum of 15.5 percent moisture content. Respondent’s objection 
is that the contents of the letter are hearsay in character. 


Hearsay evidence is not inadmissible in administrative pro- 
ceedings simply because it is hearsay. See Davis, Administrative 
Law Treatise, §§ 14.01, 14.02 and 14.03. The reason for the 
issuance of the second certificate as explained in the letter comes 
from a reliable source. Moreover, independent of the letter, there 
is other evidence in the record that the moisture content of the 
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corn was a significant element as far as the purchase contract 
was concerned, And, of course, respondent admits the issuance 
of the second certificate with a change in the percentage of 
moisture content. 


The violations of the act and the regulations committed by 
respondent seriously jeopardize the continued confidence of the 
public in the integrity of the certificates of grade issued under 
the act. The purpose of the act cannot be effectuated unless 
the continued confidence of the public in the certificates issued 
under the act is maintained. 


In view of all the circumstances and because of the serious 
nature of the violations of the act and the regulations involved 
it is concluded that respondent’s license under the act should 
be suspended for a period of six months. 


All contentions of the parties presented for the record have 
been considered and whether or not specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with this decision 


are denied. 
ORDER 


Respondent’s license No. A-234, issued under the act to inspect, 
grade, and certificate grain for shipment in interstate or foreign 
commerce, is hereby suspended for a period of six months. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 
the respondent. 


(No. 10,026) 


In re THOMAS H. PAPWorRTH. GSL Docket No. 3. Decided August 
27, 1965. 


Supplemental order—Extension of effective date 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


The effective date of the order of August 19, 1965, is extended 
to September 5, 1965, and the order shall become effective on that 
date. 
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(No. 10,027) 


In re E. T. BOWMAN, d/b/a CORN BELT CATTLE SALES COMPANY. 
P&S Docket No. 3559. Decided August 2, 1965. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded as required by the act and the regulations 
issued thereunder. 


Mr. Garrett N. Wyss for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on June 29, 1965, by the Acting Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the Act and the regulations thereunder (9 CFR 201.1 
et seq.), hereinafter referred to as the regulations. 


Respondent filed an answer on July 22, 1965, in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance of 
a specified order, with findings and conclusions, for the purpose 
of this proceeding only, based on all allegations contained in the 
complaint. Complainant has recommended that the cease and 
desist provisions of the order consented to by respondent be 
issued, but that respondent not be suspended as a registrant under 
the Act as respondent is now in compliance with the bonding re- 
quirements of the Act and the regulations. 


FINDINGS OF FACT 


1. Respondent, an individual d/b/a Corn Belt Cattle Sales 
Company, whose address is Box 125, Dewitt, Iowa, is now and 
was at all times material herein engaged in the business of buy- 
ing and selling in commerce livestock on his own account and is 
now and was at all times material herein so registered with the 
Secretary of Agriculture. 
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2. The Lamoni Sale Corporation stockyard, Lamoni, Iowa, the 
Fairgrounds Sale Company, Inc. stockyard, Maryville, Missouri, 
and the Bowman Cattle Company, Inc. stockyard, Maquoketa, 
Iowa, hereinafter called the stockyards, were at all times mate- 
rial herein posted stockyards subject to the provisions of the Act. 


3. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the Act was termi- 
nated on July 3, 1964. On or about June 15, 1964, respondent was 
notified in writing of such termination date and was informed 
that he would have to furnish a new bond if he continued to op- 
erate as a dealer in commerce after such termination date. On 
or about October 6, 1964, respondent was again notified in writing 
of the termination date of his bond and was again informed that 
he must furnish a new bond in order to operate as a dealer in 
commerce after such termination date. Notwithstanding said 
notices, respondent continued to engage in the business of a dealer 
buying and selling at the stockyards and otherwise in commerce, 
livestock on his own account without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the 
regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 hereof, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29 and 201.30). The complainant has recommended 
that the cease and desist order consented to by respondent be 
issued. The cease and desist order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the 
regulations thereunder. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 
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(No. 10,028) 


In re BENNIE L. PENCE. P&S Docket No. 3430. Decided August 
2, 1965. 


Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued March 23, 1965, suspending respond- 
ent as a registrant under the Act until he fully complies with the 
bonding requirements of the Act and the regulations. Complain- 
ant has now recommended that a supplemental order be issued 
terminating the suspension of respondent as a registrant under 
the Act as respondent has fully complied with the bonding require- 
ments of the Act and the regulations and has requested termina- 
tion of his suspension as a registrant. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of March 23, 1965, is hereby terminated. Such 
order shall remain in full force and effect in all other respects. 


Copies hereof shall be served upon the parties. 


(No. 10,029) 


In re C. H. SCHEOPNER. P&S Docket No. 3366. Decided August 
2, 1965. 


Prior order amended 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended and supplemented (7 U.S.C. 181 et seq.), an order 
was issued on February 15, 1965, in part, suspending “respondent 
as a registrant under the Act for a period of 30 days and there- 
after until such time as respondent shall demonstrate that he is 
no longer insolvent.” Complainant has recommended that such 
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suspension be held in abeyance to permit respondent to obtain 
employment with another registrant, provided that respondent 
does not operate in any capacity for which registration is required 
under the Act and in which he would incur personal financial 
obligation, until he has demonstrated that he is no longer in- 
solvent. 


Accordingly, the suspension of respondent as a registrant under 
the Act contained in the order of February 15, 1965, is hereby 
held in abeyance provided that respondent shall not operate in 
any capacity for which registration is required under the Act 
and in which he would incur personal financial obligation, until 
he has demonstrated that he is no longer insolvent. The order of 
February 15, 1965, shall remain in full force and effect in all 
other respects. 


(No. 10,030) 


In re SILVER SPRING LIVESTOCK MARKET, INC. P&S Docket No. 
3557. Decided August 2, 1965. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded as required by the act and the regulations 
issued thereunder. 


Miss Eva S. Reifenberg for complainant. 
Mr. Penrose Hertzler, Pottsville, Pa., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended an supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on June 28, 1965, by the Acting Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the Act and the regulations promulgated thereunder 
(9 CFR 201.1 et seq.), hereinafter referred to as the regulations. 


Respondent filed an amended answer on July 19, 1965, in which 
it admits the jurisdictional allegations of the complaint, neither 
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admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the issu- 
ance of a specified order, with findings and conclusions, for the 
purpose of this proceeding only, based on all allegations contained 
in the complaint. Complainant has stated in its recommendation 
that respondent is now in compliance with the bonding require- 
ments of the Act and the regulations thereunder and has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Silver Spring Livestock Market, Inc. stockyard, 
Mechanicsburg, Pennsylvania, hereinafter referred to as the 
stockyard, is now, and was at all times mentioned herein, a posted 
stockyard subject to the provisions of the Act. 


2. Respondent, Silver Spring Livestock Market, Inc., a corpora- 
tion, whose business address is R.D. #1, Mechanicsburg, Pennsyl- 
vania, is now and was at all times material herein, engaged in the 
business of a market agency, selling livestock in commerce on a 
commission basis. 


3. Respondent is now and was at all times material herein reg- 
istered with the Secretary of Agriculture as a market agency. 


4. The surety bond which respondent maintained to secure 
performance of its market agency obligations under the Act was 
terminated on December 23, 1964. The Area Supervisor of the 
Packers and Stockyards Division, Consumer and Marketing Serv- 
ice (then known as Agricultural Marketing Service), United 
States Department of Agriculture, for the Area that includes the 
State of Pennsylvania, by a letter dated October 27, 1964, and 
received by the respondent on October 29, 1964, notified respond- 
ent of the termination date of its bond and informed respondent 
that it would have to furnish the required bond if it continued 
to operate as a registrant under the Act after December 23, 1964. 
Notwithstanding said notice, respondent continued to engage in 
the business of a market agency selling livestock at the stockyard 
on a commission basis, without filing and maintaining a reason- 
able bond or its equivalent as required by the Act and the regula- 
tions thereunder. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact number 4, 
supra, respondent has wilfully violated sections 307 and 312(a) 
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of the Act (7 U.S.C. 208, 213(a)) and sections 201.29 and 201.30 
of the regulations (9 CFR 201.29 and 201.30). Inasmuch as re- 
spondent has consented to the issuance of the order set forth 
below and complainant has recommended that such order be 
issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity, for which bonding is required under 
the Act and the regulations, without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the 
regulations thereunder. 


This order shall become effective on the sixth day after service 
hereof upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 10,031) 


In re KENNETH WILLET, d/b/a SALEM LIVESTOCK AUCTION. P&S 
Docket No. 3495. Decided August 2, 1965. 


Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued June 2, 1965, suspending respondent 
as a registrant under the Act until he fully complies with the 
bonding requirements of the Act and the regulations. Complain- 
ant has now recommended that a supplemental order be issued 
terminating the suspension of respondent as a registrant under 
the Act as respondent has fully complied with the bonding 
requirements of the Act and the regulations. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of June 2, 1965, is hereby terminated. Such 
order shall remain in full force and effect in all other respects. 


Copies hereof shall be served upon the parties. 
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(No. 10,032) 


In re YADKIN VALLEY PACKERS, INC. P&S Docket No. 3561. 
Decided August 4, 1965. 


Checks—Failure to pay when due—Cease and desist—Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased in commerce and from 
failing to pay when due for such livestock. 


Miss Eva S. Reifenberg for complainant. 
Respondent pro. se. 


Decision by Thomas J, Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a 
complaint filed on June 30, 1965, by the Acting Director, Packers 
and Stockyards Division, Consumer and Marketing Service, 
United States Department of Agriculture, charging respondent 
with violation of the Act and the regulations promulgated there- 
under (9 CFR 201.1 et seqg.), hereinafter referred to as the 
regulations. 


Respondent filed an answer on July 22, 1965, in which it admits 
the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance 
of a specified order, with findings and conclusions, for the 
purpose of this proceeding only, based on all allegations contained 
in the complaint. Complainant has recommended that the cease 
and desist order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent is a corporation organized and existing under 
the laws of the State of North Carolina with its principal office 
and place of business located at Elkin, North Carolina. At all 
times material herein, respondent was a packer, within the 
meaning of the Act, engaged in the business of buying livestock, 
in commerce, for slaughter at its plant located at said Elkin, 
North Carolina. 
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2. The following named stockyards are now and were at all 
times mentioned herein posted stockyards subject to the provisions 
of the Act: 


Name of Stockyard Location 
Morris Livestock Company Charlotte, North Carolina 
Mount Airy Livestock Market Inc. Mount Airy, North Carolina 
Riley’s Live Stock Market North Wilkesboro, North Carolina 


3. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce for slaughter 
purposes and failed to pay when due the purchase price of such 
livestock. 


Date of Posted Stockyard No. of Head Amount of 
Purchase Where Purchased of Livestock Purchase 
1965 Purchased (dollars) 
January 12 Morris Livestock Company 12 1,688.68 
January 12 ” ig ie 35 1,504.25 
January 26 _ me = 42 1,749.81 
February 9 ” . ° 32 2,840.26 
January 20 Mount Airy Livestock 19 2,130.54 
Market Inc. 

January 27 " ” ” 41 2,577.92 
February 3 " ” ys 18 2,079.66 
January 11 Riley’s Live Stock Market 21 2,616.50 
February 8 = - ” 24 2,202.85 
February 15 ” m ~ ” 34 2,430.92 


4. Respondent, on or about the dates set forth below, purchased 
livestock for slaughter purposes at various posted stockyards 
subject to the provisions of the Act, and issued checks in payment 
for such livestock which checks were returned by the bank upon 
which they were drawn because there were insufficient funds on 
deposit to respondent’s account at the time they were presented : 


Date 
ee Payee Amount of Check 
(1965) (dollars) 

January 12 Morris Livestock Company 1,688.68 
January 12 i ” e 1,504.25 
January 26 ” - “i 1,749.81 
February 9 ? ” mm 1,374.69 
February 9 Pe a” ? 1,465.57 
January 20 Mount Airy Livestock Market Inc. 1,100.04 
January 20 "e . ” ” a 1,117.00 
January 27 ‘i sg ” - 1,064.85 
January 27 a ” a ” 1,599.57 
February 3 ” “a - re sa 1,066.00 


February 3 ey a 2 1,100.16 
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Pict Payee Amount of Check 
(1965) (dollars) 
January 11 Riley’s Live Stock Market 1,300.50 
January 11 " 7 = a 1,316.00 
February 8 = = 2 = 1,102.00 
February 8 " ms _ * 1,100.85 
February 15 7 * = a 1,215.92 
February 15 a” ” = o 1,215.00 
CONCLUSIONS 


By reason of the facts set forth in findings of fact 3 and 4, 
supra, respondent has engaged in unfair practices in commerce in 
violation of section 202(a) of the Act (7 U.S.C. 192(a)), and 
section 201.43(b) of the regulations (9 CFR 201.43 (b)). Inas- 
much as respondent has consented to the issuance of the order 
set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


(a) Issuing checks to pay for livestock purchased in commerce 
without having and maintaining on deposit in the bank upon 
which such checks are drawn sufficient funds to pay such checks; 
and 


(b) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


This order shall become effective on the sixth day after service 
upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 10,033) 


In re FLoyp E. AcorD AND LLoypD R. Acorp. P&S Docket No. 
2713. Decided August 10, 1965. 


Termination of suspension of Floyd E. Acord 


Decision by Thomas J. Flavin, Judicial Officer 
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SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued June 6, 1962, suspending respondents 
as registrants under the Act for a period of 30 days and there- 
after until such time as they demonstrate that they are no longer 
insolvent. Complainant has now recommended that a supple- 
mental order be issued terminating the suspension of respondent 
Floyd E. Acord as a registrant under the Act as he has demon- 
strated that he is no longer insolvent. 


Accordingly, the suspension of respondent Floyd E. Acord as 
a registrant under the Act in the order of June 6, 1962, is hereby 
terminated. Such order shall remain in full force and effect in all 
other respects. 


Copies hereof shall be served upon the parties. 


(No. 10,034) 


In re RICHARD M. BUCHMAN. P&S Docket No. 3533. Decided 
August 10, 1965. 


Registration requirements—Checks—Failure to pay when due— 
Cease and desist—Consent 


Respondent is ordered to cease and desist from operating as a dealer in 
commerce without being registered as required by the act and the 
regulations, issuing insufficient funds checks in payment of livestock 
purchased in commerce and from failing to pay when due for such 
livestock. 


Mr. Jerome S. Ducrest for complainant. 
Hanna, Middleton & Roebke, Bowling Green, Ohio, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seg.). The Complaint 
filed by the Director, Packers and Stockyards Division, Consumer 
and Marketing Service, on May 21, 1965, charges respondent 
with various violations of the Act and the regulations. In an 
answer filed by the respondent on July 15, 1965, respondent 
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admits the jurisdictional allegations in the Complaint and further 
admits that the Secretary has jurisdiction in this matter, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and, for the purposes 
of this proceeding and for such purposes only, consents to the 
issuance of a specified order with findings of fact and conclusions 
based upon the allegations contained in the Complaint. Com- 
plainant has recommended that the order consented to by respond- 
ent be issued. 


FINDINGS OF FACT 


1. Respondent, whose address is Portage, Ohio at the times 
mentioned herein acted as a dealer in commerce within the 
meaning of that term as defined in the Act. 


2. The Tiffin Live Stock Sales Company, Tiffin, Ohio, and the 
Fremont Livestock Exchange, Fremont, Ohio, hereinafter referred 
to as the stockyards, are now and were at all times mentioned 
herein posted stockyards subject to the provisions of the Act. 


3. Respondent, in commerce, during the period from March 1, 
1961, through March 31, 1965, regularly and consistently operated 
as a dealer buying and selling livestock for his own account with- 
out applying for registration as required by the Act and the 
regulations. 

4. Respondent, on or about three dates specified in the Com- 
plaint, issued checks on his account in The Bank of Wood County 
Co., Bowling Green, Ohio, in payment for livestock purchased 
by him at the stockyards, which checks, when presented for 
payment, were returned unpaid because of insufficient funds in 
respondent’s said bank account. 


5. Respondent, in commerce, in six transactions specified in 
the Complaint, purchased livestock at the stockyards and has 
failed to pay for such livestock. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3, 4, and 5, 
respondent has violated sections 303 and 312(a) of the Act and 
sections 201.10 and 201.43(b) of the regulations. 

Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained 
of in the Complaint and complainant has recommended that such 
an order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from: (1) operating as a 
dealer in commerce without applying for registration and being 
registered, as required by the Act and the regulations; (2) 
issuing checks in payment for livestock purchased in commerce 
without having and maintaining on deposit in the bank upon 
which such checks are drawn sufficient funds to pay such checks; 
and (3) purchasing livestock in commerce and failing to pay 
when due the full purchase price of such livestock. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 10,035) 


In re EDWIN A. GUYNES. P&S Docket No. 3563. Decided August 
10, 1965. 


Misrepresentation—Fraudulent invoices—Marked-up prices—Records— 
False entries—Suspension of registration—Consent 


Respondent consented to the issuance of a cease and desist order and to 
suspension of his registration for a period of 21 days for various 
violations of the act, such as, among other things, causing fraudulent 
invoices to be made and retained by persons subject to the act, on the 
basis of which his packer-principal was billed causing such principal 
to pay marked-up prices from which markups respondent profited. 


Mr. Jerome S. Ducrest for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seg.). The Com- 
plaint filed by the Acting Director, Packers and Stockyards 
Division, Consumer and Marketing Service, on July 8, 1965, 
charges respondent with various violations of the Act and the 
regulations. In an answer filed by the respondent on August 3, 
1965, respondent admits the jurisdictional allegations in the 
Complaint and further admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations 
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of the Complaint, waives oral hearing and the report of the 
Hearing Examiner, and, for the purposes of this proceeding and 
for such purposes only, consents to the issuance of a specified 
order with findings of fact and conclusions based upon the 
allegations contained in the Complaint, and suspending his 
registration for a period of 21 days. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Franklinton Stock Yards, Inc., Franklinton, Louisiana, 
and the Amite Livestock Company, Inc., Amite, Louisiana, 
hereinafter collectively referred to as the stockyards, are now 
and were at all times mentioned herein posted stockyards subject 
to the provisions of the Act. 


2. Respondent, whose address is Route 1, Hazelhurst, Missis- 
sippi, is now and was at all times mentioned herein registered 
with the Secretary of Agriculture as a dealer to buy and sell 
livestock for his own account in commerce. 


3. Respondent, during the month of November 1964, had an 
arrangement with the Guillot Packing Co., Inc., Slidell, Louisiana, 
a packer subject to the Act, hereinafter referred to as ‘‘Guillot,” 
under which respondent was to purchase livestock for Guillot 
and said packer was to pay the price at which respondent 
purchased the livestock on its behalf plus an agreed “buying 
commission.” 


4. Respondent, in commerce, in the transactions and at the 
stockyards listed below, and at divers other times during the 
month of November 1964, while acting in his capacity as live- 
stock purchasing agent for Guillot in the purchase of livestock, 
pursuant to the arrangement described in Finding of Fact 3 
above, defrauded his principal and caused to be made and issued 
to Guillot by registered market agencies at the stockyards false 
and incorrect buyer’s invoices showing marked-up prices as the 
purchase prices of the livestock instead of the actural purchase 
prices, which invoices were paid by Guillot and made a part of 
the accounts and records of said packer, and caused said market 
agencies from which he purchased the livestock for Guillot to 
pay to him the difference between the actual cost of the live- 
stock and the marked-up prices, as well as his regular “buying 
commissions,” as follows: 
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Nov. 2 Franklinton Franklinton 22 $1,509.60 $1,687.37 $17.04 $177.77 


Stock Yards, Stock Yards, 
Ine. Inc. 
Nov. 9 : ye 18 902.48 956.32 19.93 53.84 


Nov. 12 Amite Live- Amite Live- 14 850.61 928.11 17.60 177.50 
stock Com- stock Company, 
pany, Inc. Ine. 

Nov. 16 Franklinton Franklinton 13 977.30 1,101.72 21.85 124.42 
Stock Yards, Stock Yards, 
Ine. Inc. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3 and 4, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 10 of the Federal Trade Commission 
Act (15 U.S.C. 50), which section is incorporated in and made 
a part of the Packers and Stockyards Act, 1921, by virtue of 
the provisions of section 402 of the latter Act. 

Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained 
of in the Complaint and suspending his registration for a period 
of 21 days, and complainant has recommended that such an order 
be issued, the order will be issued. 


ORDER 

Respondent shall cease and desist from: 

(a) causing persons subject to the Act to execute false or 
incorrect invoices or other documents in connection with live- 
stock transactions in commerce; 

(b) causing false and incorrect invoices or other documents 


to be made a part of the accounts and records of a person subject 
to the Act; 


(c) billing persons for whom respondent purchases livestock, 
or causing such persons to be billed, on the basis of prices other 
than those agreed upon in the purchase arrangement or agree- 
ment between respondent and the person for whom respondent 
purchases the livestock ; 
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(d) collecting, or causing persons subject to the Act to collect, 
or pay, for livestock purchased or sold, in commerce, on the 
basis of prices other than those agreed upon in the purchase 
agreement or agreement between respondent and the person for 
whom respondent purchases the livestock ; 


(e) purchasing livestock for another person for an agreed 
amount per cwt. or per head, and, in addition, taking profits 
from price mark-ups in such transactions without the prior 
approval of the person for whom respondent purchases the 
livestock. 


Respondent’s registration under the Act is suspended for a 
period of 21 days. 


This order shall become effective six days after service. 


Copies hereof shall be served upon the parties. 


(No. 10,036) 


In re PAUL R. HUFFMAN. P&S Docket No. 3544. Decided August 
16, 1965. 


Bonding requirements—Failure to pay when due—Checks—Suspension 
of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded, failing to pay when due for livestock 
purchased and issuing insufficient funds checks in payment of such 
livestock and is suspended as a registrant until bonded as required by 
the act and the regulations. 


Mr. Donald E. Graham for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on June 7, 1965, by the 
Acting Director, Packers and Stockyards Division, Consumer 
and Marketing Service, United States Department of Agriculture. 
The respondent is registered with the Secretary of Agriculture 
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as a livestock dealer under the Act. The complaint charges that 
respondent violated certain provisions of the Act and the regula- 
tions issued thereunder. 


On June 24, 1965, respondent filed an answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations set forth in the complaint, waives 
oral hearing and the Examiner’s Report, and consents to the issu- 
ance of a specified order containing findings of fact and conclu- 
sions based upon the allegations set forth in the complaint. Com- 
plainant has recommended that the order consented to by respond- 
ent be issued. 


FINDINGS OF FACT 


1. The Olney Livestock Auction, Olney, Texas, the Seymour 
Stockyards Co., Seymour, Texas, the Graham Livestock Commis- 
sion Company, Graham, Texas, the Floydada Livestock Sales 
Company, Floydada, Texas and the Haskell Auction Company, 
Haskell, Texas, hereinafter referred to as the stockyards, are now, 
and were at all times mentioned herein, posted stockyards subject 
to the provisions of the Act. 


2. Respondent, whose address is Route 1, Box 125A, Weather- 
ford, Texas, is now, and was at all times hereinafter referred to, 
registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for his own account. 


3. Respondent, in commerce, during the period March 16, 1965, 
through April 17, 1965, regularly and consistently engaged in 
dealer operations by buying and selling livestock for his own 
account at the stockyards, notwithstanding that his bond to secure 
the performance of his obligations arising out of said dealer oper- 
ations was terminated on July 30, 1964, and he failed to provide 
and maintain a new and reasonable bond or its equivalent, as 
required by the Act and the regulations. 


4. Respondent, at the Olney Livestock Auction, on or about 
April 6, 1965, purchased livestock for a total price of $227.58 
and, in connection with said purchase, gave the Olney Livestock 
Auction a check in purported payment for such livestock in said 
amount of $227.58, check no. 356, dated April 6, 1965, drawn on 
respondent’s account in the First National Bank, Weatherford, 
Texas, but said check was returned unpaid because of insufficient 
funds in respondent’s account. 
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CONCLUSIONS 

By reason of the facts set forth in Findings of Fact 3 and 4 
hereof, it is concluded that respondent has wilfully violated sec- 
tion 312(a) of the Act (7 U.S.C. 213(a)) and sections 201.29, 
201.30 and 201.48(b) of the regulations (9 CFR 201.29, 201.30, 
and 201.43(b)). 

Respondent has consented to the issuance of the order set forth 
below and complainant has recommended that such order be 
issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from (1) engaging in busi- 
ness, in commerce, in any capacity for which bonding is required 
under the Act and the regulations, without filing and maintaining 
a reasonable bond or its equivalent, as required by the Act and 
the regulations; (2) failing to pay, when due, the full purchase 
price of livestock purchased in commerce; and (3) issuing checks 
in payment for livestock purchased in commerce without having 
and maintaining sufficient funds on deposit in the bank upon 
which they are drawn to pay such checks. 


Respondent is suspended as a registrant under the Act until 
such time as he complies fully with the bonding requirements of 
the Act and the regulations. When respondent has fully complied 
with the Act and the regulations, a supplemental order will be 
issued in this proceeding terminating this suspension. 

This order shall become effective on the sixth day after service 
upon respondent and copies hereof shall be served upon the parties. 


(No. 10,037) 


In re LIVESTOCK, INC. P&S Docket No. 3485. Decided August 16, 
1965. 


Failure to pay when due—Insolvency—Suspension of registration—Default 


Respondent is ordered to cease and desist from failing to pay when due for 
livestock purchased and is suspended as a registrant for a period of 
80 days and thereafter until no longer insolvent. 


Mr. Garrett N. Wyss for complainant. 
Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed March 19, 1965 by the 
Acting Director, Packers and Stockyards Division, Consumer and 
Marketing Service, United States Department of Agriculture. 
Respondent is registered with the Secretary under the act as a 
dealer buying and selling livestock in commerce for its own ac- 
count and is charged with failing to meet the financial require- 
ments of the act and failing to pay, when due, the purchase price 
of livestock purchased in commerce. A copy of the complaint and 
a copy of the rules of practice were served upon respondent April 
14, 1965. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the complaint 
and, in effect, a waiver of oral hearings. Notwithstanding such 
notice, respondent has not filed an answer. The matter was re- 
ferred to Jack W. Bain, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. On July 8, 
1965, the hearing examiner filed a report recommending that re- 
spondent be found to have violated the act as charged, be ordered 
to cease and desist from such violation and be suspended as a 
registrant under the act for a period of 30 days and thereafter 
until respondent demonstrates that it meets the financial require- 
ments of the act. No exceptions to the hearing examiner’s report 
were filed. 


FINDINGS OF FACT 


1. Respondent, Livestock, Inc., is a corporation organized and 
existing under the law of the State of Virginia whose address is 
3831 Custis Road, Richmond, Virginia. Respondent is registered 
with the Secretary under the act as a dealer buying and selling 
livestock in commerce for its own account and at all times men- 
tioned herein was so registered. 


2. The Southside Stock Yards, Inc., stockyard, Petersburg, 
Virginia, and Richmond Union Stock Yards, Richmond, Virginia, 
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are now and were at all times material herein posted stockyards 
subject to the provisions of the act. 


3. Respondent’s current liabilities exceed its current assets. 
As of October 26, 1964, respondent’s current liabilities exceeded 
its current assets by approximately $10,000. 


4. During the period September 29 through October 12, 1964, 
respondent, in 12 separate transactions, purchased a total of 107 
head of livestock at the stockyards and failed to pay, when due, 
the purchase prices of such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent is insolvent within the meaning of the Act of Congress ap- 
proved July 12, 1943 (7 U.S.C. 204). See e.g., In re Southern 
Buyers, Inc., 14 A.D. 811 (1955) ; In re Kenneth P. Williams, 21 
A.D. 1429 (1962). In addition, respondent willfully violated sec- 
tion 312 (a) of the act (7 U.S.C. 213 (a)) and section 201.43 (b) 
of the regulations issued thereunder (9 CFR 201.43(b)) by rea- 
son of the facts set forth in Finding of Fact 4. See, e.g., In re 
Dean Spencer, 22 A.D. 1151 (1963) ; In re Carey Bunn, 22 A.D. 
1069 (1963). Respondent should be ordered to cease and desist 
from the violation of section 312 (a) of the act found herein and 
be suspended as a registrant under the act for a period of 30 days 
and thereafter until respondent is no longer insolvent, as recom- 
mended by complainant. 


ORDER 


Respondent shall cease and desist from failing to pay, when due, 
the purchase price of livestock purchased in commerce. 


Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until it demonstrates that it is 
no longer insolvent. When respondent has demonstrated that it 
is no longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension after the 30-day period. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 
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(No. 10,038) 


In re DONAL R. WHITE. P&S Docket No. 3493. Decided August 
16, 1965. 


Bonding requirements—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded and is suspended as a registrant until he 
complies fully with the bonding requirements. 


Mr. Samuel J. Harris for complainant. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed July 13, 1965, to which respondent did not file exceptions, are 
adopted as the final decision and order in this proceeding. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 


the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed March 26, 1964, by the 
Acting Director, Packers and Stockyards Division, Consumer 
and Marketing Service, United States Department of Agriculture. 
Respondent, Donal R. White, an individual, whose address is 
Randolph, Vermont, is registered with the Secretary of Agricul- 
ture under the act as a dealer buying and selling livestock in 
commerce for his own account and is charged with engaging in 
business as a dealer in commerce without filing and maintaining 
a reasonable bond or its equivalent to cover such dealer activities, 
as required by the act and the regulations issued thereunder. A 
copy of the complaint and a copy of the rules of practice were 
served upon the respondent March 31, 1965. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
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the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint, and, in effect a waiver of oral hearing. Notwithstanding 
such notice the respondent has not filed an answer. The matter 
was referred to Will Rogers, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. 



































FINDINGS OF FACT 


1. East Thetford Commission Sale stockyard, East Thetford, 
Vermont, hereinafter called the stockyard, is now, and was at all 
times material herein, a posted stockyard subject to the provisions 
of the act. 


2. Respondent, an individual, whose address is Randolph, Ver- 
mont, is now, and was at all times material herein, engaged in 
the business of a dealer within the meaning of the act, buying and 
selling livestock in commerce for his own account, and is now, and 
was at all times material herein, registered with the Secretary 
of Agriculture as a dealer under the act. 


3. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the act was termi- 
nated on May 22, 1964. The Area Supervisor, Packers and Stock- 
yards Division, United States Department of Agriculture, for the 
Area that includes the State of Vermont, by letters dated April 
28, 1964 and July 24, 1964, notified respondent of such bond ter- 
mination date and informed him that he would have to furnish 
the required bond if he continued to engage in business as a live- 
stock dealer in commerce after such termination date. Notwith- 
standing said notices, respondent continued to engage in the busi- 
ness of a dealer, buying and selling livestock in commerce at the 
stockyard for his own account, without filing and maintaining a 
reasonable bond or its equivalent as required by the act and the 
regulations thereunder. 


CONCLUSIONS 


Respondent’s operation in business as a dealer under the act 
without a reasonable bond or its equivalent, as set forth in Find- 
ing of Fact 3, constitutes a willful violation of section 312(a) of 
the act (7 U.S.C. 218(a)) and sections 201.29 and 201.30 of the 
regulations issued thereunder (9 CFR 201.29 and 201.30). See 
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e.g. In re Bennie L. Pence 24 A.D. 311 (1965). Respondent should 
be ordered to cease and desist from such violations and be sus- 
pended as a registrant under the act until he fully complies with 
the bonding requirements of the act and the regulations issued 
thereunder, as recommended by complainant. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in business 
in commerce under the act in any capacity for which bonding is 
required by the act and the regulations issued thereunder without 
filing and maintaining a reasonable bond or its equivalent, as 
required by the act and the regulations issued thereunder. 


Respondent is suspended as a registrant under the act until 
he complies fully with the bonding requirements of the act and 
the regulations issued thereunder. At the request of respondent, 
when he demonstrates that he has complied with the bonding 
requirements of the act and the regulations, a supplemental order 
will be issued in this proceeding terminating this suspension. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 


the parties. 


(No. 10,039) 


In re CROFTON LIVESTOCK SALES, INC. P&S Docket No. 3505. 
Decided August 17, 1965. 


Market agency—Insolvency—Bond—Shippers’ proceeds—Accounts of sale— 
Records—Suspension of registration—Consent 


Respondent is ordered to cease and desist from operating as a market agency 
while insolvent and without the required bond, misusing shippers’ pro- 
ceeds and issuing incomplete accounts of sale, is ordered to keep records 
that fully disclose all transactions in its business under the act and to 
establish a separate account for shipper’s proceeds and is suspended as a 
registrant for 15 days and thereafter until it complies with the bonding 
requirements and demonstrates that it is no longer insolvent. 


Mr. Samuel J. Harris for complainant. 
Mr. D. E. Rissler, Crofton, Nebra., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a displinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed April 12, 1965, by the Director, Packers and Stock- 
yards Division, United States Department of Agriculture, charg- 
ing respondent with being insolvent within the meaning of the 
Act (7 U.S.C. 204) and with violating certain provisions of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On August 2, 1965, respondent filed an amended answer in 
which it admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order with findings of fact and con- 
clusions based on the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 


issued. 


FINDINGS OF FACT 


1. Respondent, a corporation having a place of business at 
Crofton, Nebraska, is now, and was at all times material herein, 
registered with the Secretary of Agriculture as a market agency 
and dealer under the Act. Respondent, is now, and was at all 
times material herein, engaged in business as a market agency, 
buying and selling livestock in commerce on a commission basis. 


2. Crofton Livestock Sales, Inc. stockyard, Crofton, Nebraska, 
hereinafter referred to as the stockyard, is now, and was at all 
times material herein, a posted stockyard subject to the provisions 
of the Act. 


3. Respondent’s current liabilities exceed its current assets. 
As of December 31, 1964, respondent’s current liabilities exceeded 
its current assets by approximately $8,549.87. 


4. Respondent, during the period October 31, 1964, through 
December 31, 1964, engaged in business as a market agency at 
the stockyard, notwithstanding the fact that during such period 
respondent’s current liabilities exceeded its current assets. 


5. During the months of October, November and December 
1964, respondent used funds received as proceeds from the sale 
of livestock consigned to it for sale on a commission basis for 
purposes of its own and purposes other than the payment of law- 
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ful marketing charges and remittance of net proceeds to shippers, 
thereby endangering or impairing the faithful and prompt ac- 
counting therefor and payment of the portions thereof due to 
owners or consignors of livestock. As of October 31, 1964, re- 
spondent had a shortage in shippers’ proceeds in the approximate 
amount of $6,860.67, and as of December 31, 1964, a shortage of 
approximately $8,158.44. 


6. Based upon the volume of respondent’s livestock transactions 
during the fiscal year ending June 30, 1964, respondent was 
required, under the Act and the regulations, to increase from 
$5,000 to $9,000 the amount of the bond maintained by it to secure 
the performance of its market agency obligations. By a letter 
dated October 21, 1964, the Area Supervisor of the Packers and 
Stockyards Division, United States Department of Agriculture, 
for the area that includes the State of Nebraska, notified respond- 
ent of the required increase in its bond coverage. Notwithstand- 
ing said notice, respondent continued to engage in the business 
of a market agency in commerce without furnishing the required 
additional bond coverage. 


7. Respondent, on or about the dates and in the transactions 
listed below, submitted to the consignors of the livestock accounts 
of sale which failed to show the true name of the purchaser. 
Respondent retained copies of such accounts of sale as a part of 
its records. 


Date No. of Name of “Name” 


1964 Consignor Head Purchaser on Account 
Oct. 15 Wm. Foxhoven 11 Dilbert Hellman #10 
15 Trud Kollars 6 Don Vansen #24 
15 Trud Kollars | Albin Schieffer #28 
15 Trud Kollars 8 Don Vansen #36 
15 Trud Kollars 2 Dalbert Hellman #10 
24 Clarence Tecke 2 Dalbert Hellman #13 
Nov. 14 Dayton Schmeckpepper 5 Dalbert Hellman D. H. 
14 R. B. MacNamara 2 Dalbert Hellman Dp. oH. 
Dee. 5 Dik. 3 Clarence Treadke CT 


8. Respondent, during the period from on or about March 11, 
1964, through December 31, 1964, in connection with its market 
agency operations subject to the Act, failed to keep accounts, 
records and memoranda which fully and correctly disclosed all 
transactions involved in its business. Respondent, during such 
period, failed to keep: (1) a general ledger of accounts showing 
assets, liabilities, income, expenses and net worth or capital; (2) 
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a cash receipts and disbursements journal; (3) a market support 
register; and (4) periodic reconciliations of its bank accounts. 


CONCLUSIONS 


By reasons of the facts set forth in Finding of Fact 3, it is con- 
cluded that respondent is insolvent within the meaning of the Act 
(7 U.S.C. 204), and by reason of the facts set forth in Findings 
of Fact 4 through 8, it is concluded that respondent has wilfully 
violated sections 307, 312(a) and 401 of the Act (7 U.S.C. 208, 
213(a) and 221) and sections 201.29, 201.30, 201.40, 201.41, 
201.42 and 201.43 of the regulations thereunder (9 CFR 201.29, 
201.30, 201.40, 201.41, 201.42 and 201.43). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) Operating as a market agency in commerce while its cur- 
rent liabilities exceed its current assets; 


(2) Engaging in business in any capacity for which bonding 
is required under the Act and the regulations without filing and 
maintaining a reasonable bond or its equivalent as required by 
the Act and the regulations; 


(3) Using shippers’ proceeds for purposes of its own and pur- 
poses other than the payment of lawful marketing charges and 
the remittance of net proceeds to shippers; and 


(4) Submitting accounts of sale to consignors which fail to 
show the true and correct names of the purchasers. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency subject to the Act; including among 
other things: (a) a general ledger of accounts showing assets, 
liabilities, income, expenses and net worth or capital; (b) a cash 
receipts and disbursements journal; (c) a market support regis- 
ter; and (d) monthly reconciliations of its bank accounts. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for Ship- 
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pers’ Proceeds” or by a similar designation and shall maintain 
such account in conformity with the provisions of section 201.42 
of the regulations promulgated under the Act (9 CFR 202.42). 


Respondent is suspended as a registrant under the Act for a 
period of 15 days and thereafter until it complies with the bond- 
ing requirements of the Act and the regulations and demonstrates 
that it is no long insolvent. When respondent complies fully with 
the bonding requirements of the Act and the regulations and 
demonstrates that it is no longer insolvent, a supplemental order 
will be issued in this proceeding terminating the suspension after 
the 15-day period. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 10,040) 


In re ARTHUR BEKEN AND EDGAR BEKEN, d/b/a BEKEN BROS. 
P&S Docket No. 3475. Decided August 23, 1965. 


Bonding requirements—Cease and desist—Consent 


Respondents are ordered to cease and desist from engaging in business under 
the act without being bonded as required by the act and the regulations 
issued thereunder. 


Mr. Samuel J. Harris for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed March 4, 1965, by the Director, Packers and Stock- 
yards Division, United States Department of Agriculture, charg- 
ing that respondents violated the bonding provisions of the Act 
and the regulations thereunder (9 CFR 201.1 et seq.). 


On August 4, 1965, respondents filed an amended answer in 
which they admit the jurisdictional allegations of the complaint, 
neither admit nor deny the remaining allegations, waive oral 
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hearing and the report of the Hearing Examiner, and consent to 
the issuance of a specified order with findings of fact and conclu- 
sions based on the allegations of the complaint. Complainant has 
recommended that the order consented to by respondents be 
issued. 


FINDINGS OF FACT 


1. Halletsville Livestock Commission Company stockyard, 
Halletsville, Texas, Cen-Tex Livestock Commission Co., Inc. stock- 
yard, Gidding, Texas, El] Campo Livestock Commission Company 
stockyard, El] Campo, Texas, Sealy Livestock Auction Company 
stockyard, Sealy, Texas, Jackson County Livestock Exchange 
stockyard, Edna, Texas, Schulenberg Livestock Commision Co. 
stockyard, Schulenberg, Texas, Gulf Coast Stockyards, Inc., Bay 
City, Texas and Cleveland Commission Company stockyard, Cleve- 
land, Texas hereinafter referred to as the stockyards, are now, 
and were at all times material herein, posted stockyards subject 
to the provisions of the Act. 


2. Respondents, Arthur Beken and Edgar Beken, whose busi- 
ness address is Box 806, Weimar, Texas, are partners doing busi- 
ness as Beken Bros. 


3. Respondents are now, and were at all times material herein, 
engaged in the business of a dealer within the meaning of the 
Act, buying and selling livestock in commerce for their own ac- 
counts, and are now, and were at all times material herein, so 
registered with the Secretary of Agriculture. 


4. The surety bond which respondents maintained to secure 
performance of their dealer obligations under the Act was termi- 
nated on November 19, 1964. The Acting Area Supervisor, Pack- 
ers and Stockyards Division, United States Department of Agri- 
culture, for the Area that included the State of Texas, by a letter 
dated November 2, 1964, and received by respondents on Novem- 
ber 4, 1964, notified respondents of the termination date of their 
bond and informed them that they would have to furnish the re- 
quired bond if they continued to engage in business as a livestock 
dealer in commerce after such termination date. Notwithstanding 
said notice, respondents continued to engage in the business of a 
dealer, buying and selling livestock at the stockyards for their 
own account, without filing and maintaining a reasonable bond 
or its equivalent as required by the Act and the regulations there- 
under. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 4, it is con- 
cluded that respondents have wilfully violated section 312(a) of 
the Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the 
regulations (9 CFR 201.29 and 201.30). 


Complainant has recommended that the order consented to by 
respondents be issued. The order will be issued. 


ORDER 


Respondents shall cease and desist from engaging in business 
in any capacity for which bonding is required under the Act and 
the regulations without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations 
thereunder. 


This order shall become effective on the sixth day after service 
thereof upon the respondents and copies hereof shall be served 
upon the parties. 


(No. 10,041) 


In re LUSK LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
8573. Decided August 23, 1965. 


Market agency—Shippers’ proceeds—Selling consigned livestock to employees 
—Rate schedule—Accounts of sale—Records—Suspension of registration— 
Consent 


Respondent is ordered to cease and desist from using shippers’ proceeds for 
unauthorized purposes, permitting employees to purchase consigned 
livestock, failing to follow the rate schedule, and issuing incomplete 
accounts of sale, is ordered to establish a separate account for shippers’ 
proceeds and to keep records that fully disclose all transactions in its 
business under the act and is suspended as a registrant for a period of 
15 days. 


Mr. Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed July 22, 1965, by the Director, Packers and Stockyards 
Division, United States Department of Agriculture, charging that 
respondent violated certain provisions of the Act and the regula- 
tions thereunder (9 CFR 201.1 et seq.). 


On August 18, 1965, respondent filed an answer in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the issu- 
ance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. By a letter addressed 
to the Hearing Clerk dated August 16, 1965, respondent requested 
that its suspension as a registrant under the Act become effective 
on August 24, 1965. Complainant has recommended that the order 
consented to by respondent be issued and that the suspension of 
respondent as a registrant under the Act become effective on 
August 24, 1965. 


FINDINGS OF FACT 


1. Respondent, a corporation having a place of business at 
Lusk, Wyoming, is now, and was at all times material herein, 
registered with the Secretary of Agriculture as a market agency 
and dealer under the Act. Respondent is now, and was at all 
times material herein, engaged in business as a market agency, 
buying and selling livestock in commerce on a commission basis. 


2. Lusk Livestock Commission Company stockyard, Lusk, 
Wyoming, hereinafter referred to as the stockyard, is now, and 
was at all times material herein, a posted stockyard subject to 
the provisions of the Act. 


3. During the period December 1, 1963, through September 30, 
1964, respondent used funds received as proceeds from the sale 
of livestock consigned to it for sale on a commission basis, for 
purposes of its own and purposes other than the payment of law- 
ful marketing charges and remittance of net proceeds to shippers, 
thereby endangering or impairing the faithful and prompt ac- 
counting therefor and payment of the portions thereof due the 
owners or consignors of livestock. As of December 31, 1963, re- 
spondent had a shortage in shippers’ proceeds in the approximate 
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amount of $44,232.78 and as of September 22, 1964, a shortage of 
approximately $30,420.14. 


On or about August 5, 1964, respondent withdrew $25,370.16 
from its custodial account for the purpose of paying a personal 
loan obtained by its president, Joe Madden from the Citizen 
National Bank, Torrington, Wyoming. 


4. Respondent, at the stockyard, on or about the dates and in 
transactions set forth below, sold livestock for Joe Madden, presi- 
dent of respondent, and issued accounts of sale which failed to 
show the true and correct name of Joe Madden as the consignor 
or owner of the livestock. Copies of such incorrect accounts of 
sale were retained by respondent and became a part of its records. 


Date No. of Name of Consignor 
1964 Head Sold Shown on Acct. of Sale 
May 26 65 cattle Ted Radies 
26 137 cattle Lamar Ranch 
August 4 5 horses Redding 
25 16 cattle Louis Tschacher 
25 16 heifers L. L. Stewart 
September 8 45 cattle Norfolk Ranch 
15 13 steers Hall Ranch 
15 4 cattle Bauer Ranch 
22 69 cattle Art Voss 


5. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, failed to charge to and collect 
from Joe Madden, its president, the selling commission charges 
specified in the rate schedule which it had filed with the Secretary 
of Agriculture pursuant to section 306(a) of the Act (7 U.S.C. 
207(a)) and which was in effect at the time of such transactions. 
Respondent did not collect from Mr. Madden any selling commis- 
sion charge in connection with such transactions. 


Date No. of Name of 
1964 Head Seller 
May 26 137 Joe Madden 

26 65 ” 

August 4 5 . 
4 2 ” 

September 15 3 7 


6. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below and in connection with the week- 
ly auction sale conducted at the stockyard, permitted its president, 
Joe Madden, to purchase livestock from consignments for his own 
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speculative account, and in connection with such sales trans- 
actions, issued accounts of sale showing incorrect names as the 
purhasers instead of the name of said Joe Madden. Respondent 
made copies of such false and incorrect accounts of sale a part 
of its accounts and records. 


Name of 
Purchaser 
Date Consignor No. of Shown on 
1964 Head Acct. of Sale 
August 4 Orman Millikin 2 Bauer 
4 Russ Thompson 4 = 
4 H. E. Hansen 1 = 
4 Cockreham Ranch 1 ” 
25 Dick Pfister 95 Lee #604 
September 8 Burch Bros 1 Lee #200 
8 Margaret Clemons 1 “ 
8 Norfolk Ranch 3 si 
8 Allen Clark I 2 
15 Thompson Estate 125 Lee #201 
22 Kenneth Wright 1 Lee #200 
22 Art Voss 8 e 
22 Earl Maxwell 1 = 
22 Henry McGinnis 2 a 
22 Floyd McCleerey 2 ” 
22 Ray Larson 3 * 
22 Tom Bowers 2 ~ 
22 Howard Payne 5 ” 
22 Robertson Petersen 1 - 


7. Respondent, during the period from on or about April 11, 
1961, through December 15, 1964, in connection with its market 
agency operations under the Act, failed to keep accounts, records 
and memoranda which fully and correctly disclosed all trans- 
actions involved in its business. Respondent, during such period, 
failed to keep: (1) a general ledger of accounts showing assets, 
liabilities, income, expenses and capital or net worth; and (2) 
periodic reconciliations of its bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 
7, it is concluded that respondent has wilfully violated sections 
306(f), 307, 312(a) and 401 of the Act (7 U.S.C. 207(f), 208, 
213(a) and 221), and sections 201.40, 201.41, 201.42, 201.43, and 
201.57 of the regulations (9 CFR 201.40, 201.41, 201.42, 201.43 
and 201.57). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 
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ORDER 
Respondent shall cease and desist from: 


(1) Making such use of funds received as proceeds from the 
sale of livestock on a commission basis as would in any manner 
endanger or impair the prompt accounting therefor, and payment 
of such portion thereof as may be due the consignor, shipper, or 
other person entitled thereto; 


(2) Permitting its owners, officers or employees to purchase 
livestock from consignments for reseale for their own speculative 
accounts; 


(3) Charging, demanding or collecting a greater or less or 
different compensation for stockyard services furnished by it 
at a posted stockyard than the rates and charges specified in the 
schedule of rates and charges filed with the Secretary of Agricul- 
ture and in effect at the time such rates or charges are collected 
or assessed ; and 


(4) Issuing accounts of sale which fail to show the true and 
correct names of the purchasers and consignors. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for Ship- 
pers’ Proceeds” or by a similar designation and shall maintain 
such account in conformity with the provisions of section 201.42 
of the regulations under the Act (9 CFR 201.42). 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency subject to the Act, including among 
other things; (a) a general ledger of accounts showing assets, 
liabilities, income, expenses and net worth or capital; (b) month- 
ly reconciliation of bank accounts; (c) copies of accounts of sale 
which show the full and correct names of the consignors and 
purhasers; and (d) copies of invoices which show the full and 
correct name of the purchasers. 


Respondent is suspended as a registrant under the Act for a 
period of 15 days. 

This order shall become effective on the sixth day after service 
thereof upon respondent except that the suspension of respondent 
as a registrant shall become effective on August 24, 1965, and 
opies hereof shall be served upon the parties. 
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(No. 10,042) 


In re WHEATLAND LIVESTOCK COMMISSION COMPANY. P&S Docket 
No. 3571. Decided August 24, 1965. 


Market agency—Sale of consigned livestock to employees—Rate schedule— 
Accounts of sale—Records—Suspension of registration—Consent 


Respondent is ordered to cease and desist from permitting employees to 
purchase livestock out of consignment for resale, failing to follow the 
rate schedule and issuing incomplete accounts of sale, is ordered to 
keep records that fully describe all transactions in its business under 
the act and is suspended as a registrant for a period of 15 days. 


Mr. Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed July 22, 1965, by the Director, Packers and Stockyards 
Division, United States Department of Agriculture, charging 
that respondent violated certain provisions of the Act and the 
regulations thereunder (9 CFR 201.1 et seq.). 


On August 23, 1965, respondent filed an answer in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, consents to the issuance 
of a specified order with findings of fact and conclusions based 
on the allegations of the complaint, and waives the five-day pro- 
visions of section 313 of the Act (7 U.S.C. 214) relating to the 
effective date of the order. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, a corporation having a place of business at 
Wheatland, Wyoming, is now, and was at all times material here- 
in, registered with the Secretary of Agriculture as a market 
agency and dealer under the Act. Respondent is now, and was at 
all times material herein, engaged in business as a market agency, 
buying and selling livestock in commerce on a commission basis. 
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2. Wheatland Livestock Commission Company stockyard, 
Wheatland, Wyoming, hereinafter referred to as the stockyard, 
is now, and was at all times material herein, a posted stockyard 
subject to the provisions of the Act. 


3. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, sold livestock for Joe Madden, 
president of respondent corporation, and issued accounts of sale 
and buyers invoices, which failed to show the true and correct 
name of Joe Madden as the consignor or owner of the livestock. 
Copies of such incorrect accounts of sale and buyers invoices were 
retained by respondent and became a part of its records. 


Date No. of Name Shown on 
1964 Head Sold Accts. and Invoices 
April 2 29 Hunton Farms 
September 10 75 Luke Carl 
24 57 Howe Ranch 


4. Respondent, in the transactions set forth in Findings of 
Fact 3 above, failed to charge to and collect from Joe Madden, its 
president, the selling commission charges specified in the rate 
schedule which it has filed with the Secretary of Agriculture pur- 
suant to section 306(a) of the Act (7 U.S.C. 207(a)) and which 
was in effect at the time of such transactions. Respondent did 
not collect from Mr. Madden any selling commission charge in 
connection with such transactions. 


5. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below and in connection with the week- 
ly auction sale conducted at the stockyard, permitted its president, 
Joe Madden, to purchase livestock from consignments for his own 
speculative account, and in connection with such sales transac- 
tions, issued accounts of sale showing incorrect names as the pur- 
chasers instead of the name of said Joe Madden. Respondent made 
copies of such false and incorrect accounts of sale a part of its 
accounts and records. 


Name of 
Date Consignor No. of Purchaser Shown 
1964 Head on Acct. of Sale 
Sept. 10 Bill Parish 45 Hobblet 
10 Russell Ranch 1 Hunt 
10 Geo. Buckley 5 Hunt 
10 Russell Ranch 2 Hart 
10 Alex Chauez 1 Hart 
10 Bill Brownrigg 3 Hart 
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6. Respondent, during the period from on or about April 11, 
1961, through October 30, 1964, in connection with its market 
agency operations under the Act, failed to keep accounts, records 
and memoranda which fully and correctly disclosed all transac- 
tions involved in its business. Respondent, during such period, 
failed to keep: (1) a general ledger of accounts showing assets, 
liabilities, income, expenses and capital or net worth; and (2) 
periodic reconciliations of its bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 
6, it is concluded that respondent has wilfully violated sections 
306(f), 307, 312(a) and 401 of the Act (7 U.S.C. 207(f), 208, 
213(a) and 221), and sections 201.43, and 201.57 of the regula- 
tions (9 CFR 201.43 and 201.57). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from: 


(1) Permitting its owners, officers or employees to purchase 
livestock from consignments for resale for their own speculative 
accounts ; 


(2) Charging, demanding or collecting a greater or less 
or different compensation for stockyard services furnished 
by it at a posted stockyard than the rates and charges specified in 
the schedule of rates and charges filed with the Secretary of Agri- 
culture and in effect at the time such rates or charges are collected 
or assessed ; and 


(3) Issuing accounts of sale and purchase invoices which fail 
to show the true and correct names of the consignors and pur- 
chasers. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its business 
as a market agency subject to the Act, including among other 
things: (a) a general ledger of accounts showing assets, liabilities, 
income, expenses and net worth or capital; (b) monthly reconcilia- 
tion of bank accounts; (c) copies of accounts of sale which show 
the full and correct names of the consignors and purchasers; and 
(d) copies of purchase invoices which show the full and correct 


name of the purchasers. 
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Respondent is suspended as a registrant under the Act for a 
period of 15 days. 


This order shall become effective on August 24, 1965, and copies 
hereof shall be served upon the parties. 


(No. 10,043) 


In re DAvip LEE. P&S Docket No. 3545. Decided August 27, 1965. 


Market agency—Checks—Shippers’ proceeds—Records—Insolvency— 
Suspension of registration—Consent 


Respondent is ordered to cease and desist from failing to remit consignment 
proceeds when due, issuing insufficient funds consignment proceeds 
checks and using shippers’ proceeds for unauthorized purposes, is ordered 
to establish a separate bank account for shippers’ proceeds and to keep 
records that fully disclose all transactions in his business under the 
act and is suspended as a registrant until no longer insolvent. 


Mr. Garrett N. Wyss for complainant. 
Hess, Peters and Sulhoff, Council Bluffs, Iowa, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on June 4, 1965, by the Acting Director, Packers and 
Stockyards Division, United States Department of Agriculture, 
charging that respondent’s financial condition does not meet the 
requirements of the Act and that he has violated the Act and the 
regulations thereunder (9 CFR 201.1 et seq.), hereinafter re- 
ferred to as the regulations. 


Respondent filed an amended answer on August 4, 1965, in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all allegations 
contained in the complaint. 
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FINDINGS OF FACT 


1. Respondent an individual residing at 332 Glen, Council 
Bluffs, Iowa, during the period from December 7, 1963, to January 
16, 1965, was engaged in the business of a market agency selling 
livestock in commerce on a commission basis as Iowa-Nebraska 
Sale Yards, Council Bluffs, Iowa, and is now and was at all times 
material herein so registered with the Secretary of Agriculture. 


2. The Iowa-Nebraska Sale Yards, Council Bluffs, Iowa herein- 
after called the stockyard, was at all times material herein a 
posted stockyard subject to the provisions of the Act. 


3. Respondent’s current liabilities exceed his current assets. 
As of March 23, 1965, respondent’s current liabilities exceeded his 
current assets by approximately $10,000. 


4. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, sold livestock consigned to him 
for sale on a commission basis and failed to remit to the owners 
or consignors of the livestock, when due, the net proceeds received 
from the sale of their livestock. 


= = Consignor = ie Amount 

December 12 Russell Graves 1 $ 6.10 

December 12 W. C. Brockman 5 45.07 
1965 

January 2 David Nelson 15 106.61 

2 Concrete Construction Co. 1 11.19 

9 Robert Volz 4 36.06 

9 W. R. Hiler 1 2.20 

16 C. R. Christenson 1 13.86 

16 Douglas Lemons 6 2.40 


5. Respondent, on or about the dates and in the transactions 
set forth below, sold livestock at the stockyard on a commission 
basis and in purported payment of the net proceeds due the con- 
signors thereof, issued checks which were returned unpaid by the 
bank upon which they were drawn because of insufficient funds 
in respondent’s account. 


Date Payee Amount 


December 12, 1964 Henry Bradberry $ 466.07 
January 2, 1965 Mark Maguire 2,000.00 
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6. Respondent used funds received as proceeds from the sale of 
livestock consigned to him for sale on a commission basis at the 
stockyard for purposes of his own and purposes other than the 
payment of lawful marketing charges and the remittance of net 
proceeds to shippers, thereby endangering or impairing the faith- 
ful and prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of livestock, in that: 


As of March 28, 1965, respondent had outstanding checks issued 
to consignors of livestock in the amount of $2,715.92, and has no 
bank account balance, deposits in transmit or proceeds receivable 
with which to offset such outstanding checks, resulting in a deficit 
of $2,715.92 in funds available to pay shippers’ proceeds. 


7. Respondent failed to keep accounts, records and memoranda 
which fully and correctly disclose all transactions involved in his 
business as a market agency under the Act, in that respondent 
failed to keep: (a) a general ledger showing assets, liabilities, net 
worth, income, and expenses, (b) a cash receipts book, (c) an 
accounts receivable journal, and (d) periodic bank account recon- 
ciliations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent is insolvent within the meaning of the Act (7 U.S.C. 
204). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has violated sections 307 and 312(a) of the Act (7 
U.S.C. 208, 213(a)), and section 201.43(a) of the regulations (9 
CFR 201.43(a)). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has violated sections 307 and 312(a) of the Act, supra. 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has violated sections 307 and 312(a) of the Act, supra, 
and sections 201.40, 201.41 and 201.42 of the regulations (CFR 
201.40, 201.41, 201.42). 


By reason of the facts set forth in Finding of Fact 7 herein, 
respondent has violated section 401 of the Act (7 U.S.C. 221). 
Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from: (1) failing to remit to 
the owners or consignors of livestock, when due, the net proceeds 
received from the sale of their livestock sold on a commission 
basis; (2) issuing checks to consignors of livestock in payment 
for livestock sold on a commission basis without having and main- 
taining sufficient funds on deposit in the bank upon which they 
are drawn to pay such checks; and (3) using funds received as 
proceeds from the sale of livestock handled on a commission basis 
for purposes of his own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
shippers. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock on a commission basis in a separate bank account 
designated as “custodial account for shippers’ proceeds,” or by 
some similar identifying designation, and shall maintain such 
account in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42). 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in his 
business as a market agency under the Act, including (a) a 
general ledger showing assets, liabilities, net worth, income, and 
expenses, (b) a cash receipts book, (c) an accounts receivable 
journal, and (d) periodic bank account reconciliations. 


Respondent is suspended as a registrant under the Act until 
such time as he demonstrates that he is no longer insolvent. When 
respondent has demonstrated that he is no longer insolvent, a 
supplemental order will be issued in this proceeding terminating 
this suspension. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 
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(No. 10,044) 






W. C. (BILL) PACK v. GLEN HEBER AND MERCER COUNTY LIVE- 
STOCK AUCTION. P&S Docket No. 3522. Decided August 27, 
1965. 

































Cause of action—Time of accrual—Complaint not timely filed—Dismissal 


Cause of action arose at time of obligation to pay, rather than at time com- 
plainant received notice that draft was dishonored, and complaint 
dismissed. 


Lawrence & Thornton, Bryan, Texas, for complainant. 
Mr. C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondents. 
Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on October 7, 1964, 
complainant seeks reparation in the sum of $2,200.79 alleged to 
be the unpaid balance of the purchase price of some cattle pur- 
chased by complainant for respondent Heber. Complainant alleges 
that the cattle were shipped to Viola, Illinois, on July 1, 1964; 
that complainant drew a draft on respondent Heber in the amount 
of the purchase price, miscellaneous expenses and a commission; 
that the draft was dishonored; that “the respondent” sold the 
cattle and remitted the net proceeds of such sale to complainant; 
and that the amount owed to complainant in connection with this 
transaction exceeded such net proceeds by $2,200.79. 


Respondents filed an answer denying liability to complainant 
and alleging that the complaint was not filed within 90 days of 
the accrual of the alleged cause of action. A notice was issued 
by the presiding officer giving complainant an opportunity to 
show cause why the complaint should not be dismissed. The pre- 
siding officer suggested that complainant amend his complaint 
“to supply pertinent data such as the date on which the Illinois 
bank refused to pay the draft and the date on which the cattle 
arrived at Viola.” 


Complainant filed a supplemental reparation complaint alleg- 
ing: 
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... that he drew a draft on Respondent dated June 30, 
1964, that said draft was processed through the banking 
channels and that notification that the draft had been 
refused was received by Complainant on July 14, 1964. 
aK * * * * 

That the cause of action did not accrue until such time 
as Complainant had notice that the draft was not honored 
and that therefore the filing of the reparation complaint 
October 7, 1964, was timely. 


The violation of the Act which constitutes the basis for the 
cause of action set forth in the complaint, is the alleged failure 
to pay to complainant the amount owed under a contract. Ac- 
cordingly, the 90 day period began to run when the obligation to 
pay arose rather than at the time complainant received notice that 
the draft was dishonored. Harrison v. U. S., 20 C. Cls. 175 
(1885) ; Smith Courtney Co. v. U. S., 46 C. Cls. 262 (1911) ; Man- 
ufacturers Aircraft Ass’n. v. U. S., T7 C. Cls. 481 (1933) ; Wichita 
National Bank v. United States Fidelity & Guaranty Co., 147 
S.W. 2d 295 (Texas, 1941) ; Toft v. Acacia Mausoleum Corpora- 
tion, 54 N.E. 2d 616 (Illinois, 1944). Complainant failed to allege 
facts which would show when payment became due or that the 
complaint was timely filed. Therefore, the complaint must be and 
is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 10,045) 


GROWERS EXCHANGE, INC. v. NEIMAN Bros. PACA Docket No. 
9568. Decided August 3, 1965. 


Reconsideration—Petition for, dismissed 


As the order of May 12, 1965, is supported by the evidence and the law 
applicable thereto, respondent’s second petition for reconsideration 
is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this proceeding under the Perishable Agriculture Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued May 12, 1965, awarding reparation to complainant 
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against respondent. On June 23, 1965, an order was issued, 
in part, dismissing respondent’s petition for reconsideration 
of the order of May 12, 1965. Due to unusual circumstances, 
respondent, on July 23, 1965, was given until July 30, 1965, 
within which to file a second petition for reconsideration and 
the order of June 23, 1965, was stayed pending the issuance of 
a further order in this proceeding. Respondent filed a petition 
for reconsideration July 30, 1965. 


The matters set forth in respondent’s petition were carefully 
considered at the time of the issuance of the prior orders herein. 
We find that the order of May 12, 1965, is supported by the 
evidence of record and by the law applicable thereto. Accordingly, 
respondent’s petition should be and hereby is dismissed without 
prior service upon complainant. The stay order of July 23, 1965, 
is hereby vacated and the order of May 12, 1965, is reinstated. 
Under the circumstances herein, the reparation awarded in the 
order of May 12, 1965, shall be paid by respondent to complainant 
within 15 days from the date of this order. 


This order shall be published and copies hereof shall be served 
upon the parties. 


(No. 10,046) 


WILLIAM LIND v. GEORGE F.. JOSEPH ORCHARD SIDING, INC. PACA 
Docket No. 9111. Decided August 5, 1965. 


Interim order—Burden of proof—Credibility of witnesses—Contract 
terms—Disposition of auction—Refusal to tender 


Where conflict of testimony exists, the greater weight is attached to 
presiding officer’s findings that complainant has not sustained burden 
of proving that produce was disposed of by respondent at auction 
without his authority. Proceeding held in abeyance to permit respond- 
ent time to tender payment again of the net proceeds. 


Mr. Carl L. Loy, Yakima, Wash., for complainant. 
Halverson, Applegate, McDonald & Weeks, Yakima, Wash., for 


respondent. 
Mr. Karl A. Kern, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed January 18, 1963. 
The formal complaint was filed May 7, 1963. Complainant seeks 
an award of reparation in the amount of $6,000, later reduced to 
$2,786.10 during the hearing, which amount is alleged to be the 
damages sustained by complainant as a result of respondent’s 
handling of two carloads of complainant’s Bartlett pears in 
November 1962. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on May 27, 1963. A copy 
of the report of investigation and a copy of the formal com- 
plaint were served upon respondent on the same date. Respondent 
filed an answer on June 14, 1963, denying generally the material 
allegations of the complaint. Respondent requested an oral 
hearing. 


An oral hearing was held at Yakima, Washington, on January 
22, 1965. Complainant and respondent were represented by 
counsel. Complainant testified on his own behalf and called 
three of respondent’s witnesses to testify. Five witnesses testified 
on behalf of respondent. Briefs were submitted by both parties. 


FINDINGS OF FACT 


1. Complainant, William Lind, is an individual whose address 
is 5096 Sunset Avenue, Yakima, Washington. 


2. Respondent, George F. Joseph Orchard Siding, Inc., is a 
corporation doing business in its own name and also in the name 
of George F. Joseph, whose address is Post Office Box 1558, 
Yakima, Washington. At the time of the transactions involved 
herein, respondent was licensed under the act. 


3. In the summer of 1962 respondent’s general manager, Arthur 
W. Enbom, contacted complainant to solicit the handling of com- 
plainant’s pears (both Bartletts and D’Anjous) in respondent’s 
growers’ pool with a guarantee of the cannery price which is 
established by representatives of the growers in early September 
of each year. 

4. On or about August 23, 1962, respondent’s representative 


received a call from complainant requesting that picking bins 
be sent to his orchard. The bins were sent and complainant 
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delivered his Bartlett pears to respondent in 89 bins for storage 
only, declining to participate in the pool or to give respondent 
any selling authority. 


5. On or about September 7, 1962, complainant entered into 
a written agreement with respondent to pool complainant’s 
D’Anjou pears with a price guarantee. These D’Anjou pears 
were delivered to and sold by respondent. They are not involved 
in this controversy. 


6. On or about September 10, 1962, after the cannery price 
for Bartletts had been established, complainant declined again 
to enter a pool agreement with respondent on his Bartletts. An 
oral agreement was reached, however, that respondent would 
pack complainant’s Bartlett pears in plain wraps and in boxes 
with plain lids but with respondent’s labels on the box ends. 
This procedure was intended to protect complainant’s desire 
that he be entitled to sell his Bartlett pears himself in any manner, 
to any purchaser, or through any broker he might desire. Com- 
plainant agreed to be responsible to respondent for packing and 
storage charges and, if the pears were sold by respondent, for 
respondent’s selling and shipping charges. 


7. On or about September 20, 1962, after the last of respond- 
ent’s Bartletts were sold and shipped, respondent’s sales manager, 
James F. Truesdale, called on complainant to discuss the dis- 
poosition of complainant’s Bartletts. Complainant stated he 
wanted $3,250 net to him for his 1,850 boxes of Bartletts. Com- 
plainant was advised that his price was unrealistic. 


8. On or about September 30, 1962, Truesdale again called on 
complainant to see if complainant would be willing to sell his 
Bartlett pears in odd lots. Complainant was not interested. 


9. On or about October 11, 1962, complainant was contacted 
by telephone by Truesdale to see if he had changed his mind. 
He had not. Complainant told Truesdale that he was leaving 
for Los Angeles, California, to try to dispose of his pears there. 


10. On or about October 31, 1962, Truesdale again telephoned 
complainant and ascertained that complainant had not been able 
to sell his Bartletts in Los Angeles. Truesdale told complainant 
that time was rapidly running out on Bartlett pears and that 
if they were not sold soon, complainant might not ever recover 
his packing charges. It was suggested to complainant that com- 
plainant’s pears be sent to auction in New York, New York, 
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one car on November 5, 1962, and the other car on November 8, 
1962. Complainant agreed to this. 


11. On or about November 5, 1962, car PFE 4027 was shipped 
by respondent from Yakima, Washington, in interstate commerce, 
to Krass-Joseph Inc., at Chicago, Illinois, for possible diversion 
to another market. This car contained 922 boxes of Bartlett 


pears. 


12. On or about November 6, 1962, respondent was advised 
by its eastern representatives not to bring PFE 4027 into New 
York and that it could probably be sold better advantage at 
Cleveland, Ohio. This information was given to complainant, 
who agreed to the change in destination. 


13. On or about November 8, 1962, car PFE 48451, containing 
928 boxes of Bartlett pears, was shipped from Yakima, Wash- 
ington, by respondent to itself in Chicago. Upon the car’s arrival 
in Chicago, respondent was informed by its eastern representative 
that the market continued low in New York, and it was again 
recommended to respondent that the car be diverted to Cleveland. 
This information was relayed to complainant, who agreed to the 
diversion. 


14. Car PFE 4027 arrived at Cleveland on or about November 
12, 1962, and the pears were sold between that date and December 
5. Car PFE 48451 arrived at Cleveland on or about November 
14, and the pears were sold between that date and December 3. 
Respondent received proceeds from such sales of $3,307.28, and 
its charges for packing, loading and advertising assessment 
totaled $3,133.90, leaving net proceeds of $173.38. Respondent 
waived storage charges and sales commission in the amount of 
$555. 

15. On or about December 11, 1962, complainant came to 
the office of respondent to receive the accounting on both loads 
and a checks for the net proceeds. A check in the amount of 
$173.38 was tendered to and refused by complainant. 


16. The formal complaint was filed May 7, 1963, which was 
within 9 months after the alleged causes of action accrued. 
CONCLUSIONS 


Although George F. Joseph Orchard Siding, Inc., and George 
F. Joseph are both named as respondents in the caption of the 
formal complaint, in the body of the complaint only the corpora- 
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tion is alleged to be the respondent. It is further alleged that 
respondent corporation does business in the name of George F. 
Joseph. It is apparent, therefore, that George F. Joseph Orchard 
Siding, Inc., is the only respondent in this proceeding. 


Complainant complains first that respondent refused to permit 
Jack Thrall, a representative of Hansen Fruit & Cold Storage 
Co., to inspect complainant’s Bartlett pears, causing Hansen 
to withdraw a firm offer for the purchase of the pears if they 
passed inspection; and second, he complains that respondent 
shipped complainant’s Bartletts to auction without authority. 


In a letter to the Department dated February 16, 1963, com- 
plainant wrote: 


“In may first letter to you I mentioned the fact that I had 
had a broker who was willing and able to purchase this lot 
of fruit, but was denied the privilege of inspecting the 
same at the Joseph warehouse by a Joseph representative, 
all of which resulted in the loss of a sale at a firm figure 
of $3.50 and a decided monetary loss to me. I am in position 
to submit competent evidence in support of this incident.” 


Complainant presented no evidence in support of this contention 
other than his own testimony. The record contains evidence 
to the contrary, including the testimony of W. L. Hansen to the 
effect that he had never made any offer or proposal of any kind 
for the purchase of complainant’s Bartlett pears. 


Complainant’s principal contention is that respondent shipped 
his Bartlett pears to auction without his knowledge or authority. 
On this issue he has the burden of proof. Complainant testified 
he was wholly unaware the first car had been shipped and that 
upon receiving information by mail concerning the shipment, 
he called Truesdale and was informed that the first car had been 
sold at $3.20 per box and that the second car had been shipped. 
Complainant testified further that he then told Truesdale to 
stop the second car and dump the pears if it also had not been 
sold at $3.20 per box net. Based upon this alleged conversation, 
complainant now contends that he is entitled to an award against 
respondent for an amount representing the sale of all of his 
pears at $3.20 per box, less respondent’s charges. Complainant 
failed to introduce any corroborating evidence. 
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Truesdalle denied that the conversation described by com- 
plainant ever occurred. He testified that in late Ootober 1962 
he telephoned complainant to tell him that time was rapidly 
running out on Bartletts and that if they were not sold soon, 
complainant might not ever recover his packing charges; that 
he suggested they be sold at auction in New York and that com- 
plainant agreed; that when it was recommended to respondent 
that the first car be diverted to Cleveland, the reommendation 
was passed on to complainant and that complainant agreed 
thereto; and that when it was recommended to respondent that 
the second car probably would also do better in Clleveland than 
in New York, the recommendation was likewise passed on to 
complainant, who again agreed. This testimony is in direct 
conflict with the testimony of complainant. At the hearing, the 
Presiding Office had an opportunity to observe the demeanor, 
under oath, of both witnesses. He is of the opinion that the 
greater weight should be attached to the testimony of Truesdale. 
In the circumstances, it is concluded that complainant has not 
sustained his burden of proving that the pears were disposed 
of without his knowledge or authority; in fact, we conclude that 
they were disposed of with his knowledge and approval. Murlas 
Brothers Company v. Zambito Brothers, 17 A.D. 338 (1958) ; 
Reynolds Reed v. William Seychew, 17 A.D. 689 (1958). 


The evidence establishes that the net amount realized by 
respondent from the sale of the two loads of pears is $173.38. 
This amount was tendered to and refused by complainant. 
Accordingly, it is concluded that the liability of respondent will 
be satisfied upon the payment to complainant of $173.38, without 
interest. In order to give respondent an opportunity to settle 
this liability to complainant on the basis indicated, this proceeding 
shall be held in abeyance for the time being. If respondent does 
not within a reasonable time again tender payment of $173.38 
to complainant, such failure will be a violation of section 2 of 
the act. 


ORDER 


This proceeding is held in abeyance pending the issuance of a 
further order herein. 


Copies hereof shall be served upon the parties. 
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(No. 10,047) 


WENATCHEE-WENOKA GROWERS ASSOCIATION v. CHOUMAS PRO- 
DUCE Co., INc. PACA Docket No. 9524. Decided August 5, 
1965. 


Contract terms—Acceptance Government inspection—Liability 


Where buyer assumes all risks in storage and transit after accepting 
product by approving Government inspection results, respondent-buyer 
has no recourse against seller on acount of keeping-quality of pears 
and is liable for full contract price. 


Mr. B. K. Groseclose, Wenatchee, Washington, and 
Newlin, Tackabury & Johnston, Los Angeles, Calif., for complainant. 
Mr. Martin Jerry Bleckman, Los Angeles, Calif., for respondent. 
Mr. John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In the formal complaint filed June 1, 1964, complainant 
seeks to recover $11,370, which is alleged to be the purchase 
price of pears sold to respondent on or about January 31, 1964. 


A copy of the formal complaint and the Department’s report 
of investigation were served upon respondent. A copy of the 
investigation report was served upon complainant. Respondent 
filed an answer admitting the terms of the contract but alleging 
that the pears received by respondent were in an advanced stage 
of decay contrary to the provisions of such contract, Respondent 
also requested an oral hearing. 


An oral hearing was held on February 19, 1965, in Los Angeles, 
California. Both parties were represented by counsel. Complain- 
ant submitted the deposition of one witness. Seven witnesses 
testified for respondent. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Wenatchee-Wenoka Growers Association is a 
corporation whose address is Post Office Box 291, Wenatchee, 
Washington. 


oe 


ee 
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2. Respondent, Choumas Produce Co., Inc., is a corporation 
whose address is 1001 South San Pedro Street, Los Angeles, 
California. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On or about January 31, 1964, contemplating shipment in 
interstate commerce, complainant agreed to sell and respondent 
agreed to purchase approximately 2,974 lugs of D’Anjou pears 
“Washington Extra Fancy” at $2.50 per lug and approximately 
1,867 lugs of D’Anjou pears “Washington Fancy” at $2.25 per 
lug, f.o.b. shipping point in the State of Washington. The agree- 
ment provided that shipment was to be made on or before 
February 28, 1964, and that: 


“ACCEPTANCE now subject buyer’s wired approval of 
Federal Inspection to be submitted as soon as possible. All 
risks thereafter in storage and in transit to be assumed 
by buyer.” 


4. The contract was negotiated between the parties by Gwin, 
White & Prince, Inc., of Wenatchee, Washington, and Watten 
Distributing, Inc., of Los Angeles, California. A memorandum 
of sale correctly setting forth the agreed terms was prepared 
by Gwin, White, & Prince, Inc., and copies thereof were sent to 
complainant and respondent. 


5. On February 3 and 4, 1964, the pears described in Finding 
of Fact No. 3 were inspected by the Federal-State Inspection 
Service in complainant’s cold storage plant at Wenatchee, Wash- 
ington. The inspection certificate reads in part as follows: 


“Quality 

& Condition: Wash. Ex. Fancy, pears are well formed. Wash. 
Fancy, pears are mostly well formed, some 
fairly well formed. Defects of grade, each lot 
within tolerances. 


Each lot, pears are hard, ground color green to 
light green. Each lot, less than 1% decay. 


“Grade: Washington EXTRA FANCY or Washington 
FANCY as marked.” 


6. On February 4, 1964, Gwin, White & Prince, Inc., sent a 
telegram to Watten Distributing, Inc., as follows: 
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REFERENCE ORDER 2049 WENATCHEE EXTRA AND 
FANCY LUG ANJOUS INSPECTION READS PEARS 
ARE HARD GREEN TO LIGHT GREEN LESSN ONE 
PERCENT DECAY. WIRE APPROVAL CHOUMAS.” 


7. On February 5, 1964, the telegram referred to in Finding 
of Fact No. 6 was marked: “ACCEPTED ON INSPECTION 
SIGNED: J. CHOUMAS” and on the same date Watten Distri- 
buting, Inc. sent a telegram to Gwin, White & Prince, Inc. as 
follows: “REFERENCE ORDER 2049 WENATCHEE CHIEF 
ANJOUS INSPECTION ACCEPTED BY CHOUMAS.” 


8. Respondent failed to order shipment of the pears by 
February 28, 1964, although requested to do so by complainant. 
On March 20 and 21, at respondent’s request, 2,928 lugs of 
Washington Extra Fancy pears and 1,800 lugs of Washington 
Fancy pears were shipped by rail from Wenatchee, Washington, 
to Los Angeles, California, and were unloaded at the Federal Ice 
& Cold Storage Company. The bills of lading provided that the 
optimum temperature inside the car should be 32 degrees. The 
pears stored at the Federal Ice & Cold Storage Company were 
kept at approximatly 32 degrees. 


9. The pears in storage at the Federal Ice & Cold Storage Com- 
pany were found by respondent to contain some decay and the 
Federal-State Inspection Service was requested to make an inspec- 
tion of the condition of the pears. The inspections were made 
on May 4, 1964, Eight inspection certificates covering 3,724 lugs 
were prepared showing gray and blue mold rot in all stages 
of development, mostly advanced, ranging from an average of 

% to an average of 22% decay. 


10. On March 24, 1964, Gwin, White & Prince, Inc. sent respond- 
ent invoices on both shipments in the total amount of $11,370. 
Respondent demanded from complainant an allowance because 
of the decay. This request was denied and respondent has made 
no payment to complainant for any of the pears covered by the 
contract. 


11. The informal complaint was filed May 6, 1964, which was 
within 9 months after the cause of action herein accrued. 
CONCLUSIONS 


Complainant alleged in the formal complaint that on or about 
January 31, 1964, it sold to respondent all of the D’Anjou 
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pears remaining in storage, approximately 4,841 llug cartons, 
on the terms set forth in the memorandum of sale prepared by 
Gwin, White & Prince, Inc., and that respondent approved the 
condition of the pears as revealed by the Federal-State inspection 
at shipping point. These contract terms are set forth in Finding 
of Fact No. 3. Respondent in its answer admits these allegations. 


Under the express terms of the contract, respondent agreed 
to assume all risks in storage and transit once it approved the 
inspection results. Furthermore, section 46.41(z) of the regula- 
tions then in effect (7 CFR 46.41(z)), provided that produce 
sold “subject approval Government inspection” means that the 
seller is required to obtain Federal or Federal-State inspection 
of the merchandise involved and that if such inspection is obtained 
and accepted by the buyer he will be deemed to have accepted 
the produce without recourse against the seller on account of 
quality, condition and grade. 


Respondent states in its brief that the pears were not as 
represented by complainant in that they had more than 1% decay 
when shipped and they were not good keepers. The evidence 
establishes that the persons present at the initial conversation 
concerning the sale of the pears were James C. Clark and John 
Watten, of Watten Distributing, Inc., and James Choumas and 
Jack Choumas of respondent. Jack Choumas testified that Clark 
and Watten recommended the pears for late keeping. While 
Clark admitted that he said the pears were late keepers, he 
testified that the shipper had not made such recommendation. 
Watten did not remember any discussion as to the keeping 
quality of the pears. All of the witnesses agreed that D’Anjou 
pears are known in the trade as good keepers. Clark testified 
that D’Anjou pears should remain in good condition until June. 
Cecil Parish, a produce broker for 18 years in Chicago, Illinois, 
testified that this variety usually keeps through May. Jack 
Choumas testified that in 1964, respondent handled D’ Anjou 
pears from other shippers which remained in good condition 
through early July. 


The D’Anjou pears involved herein were picked in October 
1963. They were the only pears remaining in complainant’s 
warehouse on January 31, 1964, the date they were sold to 
respondent. Since Clark had not seen the pears involved herein, 
it is evident that any reference by him as to late keepers or good 
keepers pertained to the variety and not to these particular 
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pears. Moreover, any such representation by him was nullified 
when respondent contracted to purchase the pears on the basis 
of the Federal inspection at shipping point and assume any 
further risk as to their condition. The Federal inspection at 
shipping point certified that the pears had less than 1% decay 
and respondent agreed to purchase them on the basis of such 
inspection. According to the evidence, the pears were properly 
stored at 30° between the time they were placed in storage 
and the time of shipment. The fact that the decay may have 
been greater at the time of shipment or on arrival at Los Angeles 
than that certified by the Federal inspector at Wenatchee early 
in February was not material under the contract. 


Respondent also asserts in its brief that the broker agreed that 
respondent could order shipment two or three weeks after 
February 28, 1964, and that complainant was aware of and 
cooperated in such agreement. While it is not clear to us what 
bearing this contention, if proved, would have in this proceeding, 
neverthless it will be considered. Respondent had the burden 
of proving such contention by a preponderance of the evidence. 
On the basis of the evidence, including the memorandum of sale 
which showed the date of shipment as February 28, 1964, it 
is concluded that respondent failed to sustain the burden of 
proving this contention. 


It is our conclusion that respondent’s failure to pay the full 
purchase price of the pears purchased by and delivered to 
respondent is in violation of section 2 of the act. Reparation 
should be awarded complainant in the amount of $11,370, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $11,370, with interest thereon 
at the rate of 5 percent per annum from April 1, 1964, until 
paid. 


Copies hereof shall be served upon the parties. 
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(No. 10,048) 


BLUE GOOSE GROWERS, INC. v. D. G. SNYDER BROKERAGE COM- 
PANY. PACA Docket No. 9842. Decided August 9, 1965. 


Undisputed amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A formal complaint was timely filed in which complainant 
seeks reparation of $2,135.95 against respondent in connection 
with transactions involving various lots of oranges and grape- 
fruit in interstate commerce. 


A copy of the formal complaint was served upon respondent, 
who filed an answer thereto, in substance admitting the allegations 
contained in the complaint. Respondent denies, however, that 
he owes complainant $2,135.95, as alleged in the formal complaint, 
but claims certain credits against respondent totaling $369.20, 
leaving a balance admittedly due and owing of $1,766.75. 


It is provided, in section 7(a) of the act (7 U.S.C. 499g), in 
part as follows: 


“* * * Tf after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has ad- 
mitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary * * * may issue an 
order directing the respondent to pay to the complainant 
the undisputed amount on or before the date fixed in the 
wir ** *” 


Accordingly, under authority of the statute quoted above, respond- 
ent shall pay to complainant, as an undisputed amount, $1,766.75. 
Payment in this amount shall be made within 30 days from the 
date of this order, with interest thereon at the rate of 5 percent 
per annum from January 1, 1965, until paid. 


Respondent’s liability for the remaining disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as would have been the case if no order for 
payment of such undisputed amount had been issued, 


Copies of this order shall be served upon the parties. 
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(No. 10,049) 


DEERFIELD GROVES COMPANY v. D. G. SNYDER BROKERAGE COM- 
PANY. PACA Docket No. 9848. Decided August 12, 1965. 


Undisputed Amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A formal complaint was timely filed in which complainant 
seeks reparation of $2,915.75 against respondent in connection 
with transactions involving four truckloads of grapefruit in 
interstate commerce. 

A copy of the formal complaint was served upon respondent, 
who filed an answer thereto, in substance admitting the allegations 
contained in the complaint. Respondent denies, however, that 
he owes complainant $2,915.75, as alleged in the formal complaint, 
but claims certain credits against complainant totaling $250.20, 
leaving a balance admittedly due and owing of $2,665.55. 


It is provided, in section 7(a) of the act (7 U.S.C. 499g), in 
part as follows: 


“* * * Tf after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has ad- 
mitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary * * * may issue an 
order directing the respondent to pay to the complainant 
the undisputed amount on or before the date fixed in the 
order * * *,” 


Accordingly, under authority of the statute quoted above, respond- 
ent shall pay to complainant, as an undisputed amount, $2,665.55. 
Payment in this amount shall be made within 30 days from the 
date of this order, with interest thereon at the rate of 5 percent 
per annum from December 1, 1964, until paid. 

Respondent’s liability for the remaining disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as would have been the case if no order 
for payment of such undisputed amount had been issued. 


Copies of this order shall be served upon the parties. 
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(No. 10,050) 


WALTER A. SMITH, LAKE SHIPP FRUIT COMPANY AND LAKE WILMA 
FRUIT Co. v. JIMMIE SHMON, PRODUCE, BROKER. PACA Docket 
No. 9178. Decided August 17, 1965. 


Auction by undisclosed principal—Agency not established—Contract of 
purchase and sale 


Where respondent failed to prove agency rather than purchase and sale, 
and having accepted shipments of citrus fruit, respondent liable for 
purchase price except for those shipments which he was subsequently 
authorized to handle for complainants’ acount. Complainants, as undis- 
closed principals and as successor to corporation, are proper parties 
to maintain action. 

Mr. Harry E. King, Winter Haven, Fla., for complainants. 

Mr. Daniel K. Trevino, Houston, Texas, for respondent. 
Mr. Elbert A. Cole, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). Informal complaints were filed on October 5, 1962, and 
on December 13, 1962. A formal complaint was filed on May 21, 
1963, and an amendment to the formal complaint was filed on 
October 16, 1963. Complainants seek an award of reparation in 
the aggregate amount of $6,079.94 which is alleged to be the 
unpaid balance due complainants in connection with eight truck- 
loads of citrus fruit sold to respondent during July and August of 


1962. 


A copy of the formal complaint was served upon respondent 
on July 22, 1963, and a copy of the amendment to the complaint 
was served upon respondent on October 24, 1963. A copy of 
respondent’s answer was served upon complainants on November 
21, 1963. A copy of the report of investigation prepared by the 
Department was served on all parties. 


Respondent filed an answer on November 13, 1963, alleging 
that he was acting only in the capacity of an agent for Lake 
Wilma Fruit Co. and handled the citrus fruit for the account 
of Lake Wilma Fruit Co. Respondent also alleged he had no 
contractual relationship with complainants, Walter A. Smith or 
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Lake Shipp Fruit Company. An oral hearing was requested by 
respondent. 


The oral hearing was held in Houston, Texas, on June 4, 1964. 
Each of the parties was represented by counsel. Walter A. Smith, 
Raymond M. Walker, and the respondent, Jimmie Shmon, appeared 
in person and testified at the hearing. Another witness also 
appeared and testified in behalf of respondent. Briefs were filed 
on behalf of complainants and of respondent. 


FINDINGS OF FACT 


1. Complainant Walter A. Smith is an individual whose address 
is P. O. Box 876, Winter Haven, Florida, and complainant Lake 
Shipp Fruit Company is a corporation whose address is P. O. 
Box 876, Winter Haven, Florida. 


2. Complainant Raymond M. Walker is an individual, doing 
business as Lake Wilma Fruit Co., whose address is P. O. Box 
726, Clermont, Florida. At the time of the transactions involved 
herein, Lake Wilma Fruit Co. was a corporation but it was 
subsequently dissolved and its assets are now owned by com- 
plainant Raymond M. Walker. 


3. Respondent is an individual, Jimmie Shmon, doing business 
as Jimmie Shmon, Produce Broker, whose address is 3100 
Produce Row, Houston, Texas. At the time of the transactions 
involved herein, respondent was licensed under the act. 


4. First shipment: On or about July 19, 1962, in the course 
of interstate commerce, Lake Wilma Fruit Co., Inc., sold to 
respondent one truckload of grapefruit consisting of 813 half- 
boxes of U.S. No. 2 grapefruit at a price of $1.35 per half-box, 
or a total of $1,097.55, f.o.b. shipping point. Pursuant to the 
foregoing contract, Lake Wilma Fruit Co., Inc., shipped the 
grapefruit by truck from Clermont, Florida, to respondent at 
Houston, Texas. Upon arrival, respondent accepted the grape- 
fruit and paid the freight charges. 


5. Second shipment: On or about July 25, 1962, in the course 
of interstate commerce, Lake Wilma Fruit Co., Inc., sold to 
respondent one partial truckload of grapefruit consisting of 64 
master containers of U.S. No. 2 grapefruit at a price of $1.75 
per master container, or a total of $112.00, f.0.b. shipping point, 
and complainants Walter A. Smith and Lake Shipp Fruit Com- 
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pany, through their agent, Raymond M. Walker, sold to respond- 
ent one partial truckload of oranges consisting of 300 master 
containers of U.S. No. 2 oranges at a price of $2.25 per master 
container and 425 half-boxes of U.S. No. 2 oranges at a price of 
$2.00 per half-box, or a total of $1,525, f.o.b. shipping point. 
Pursuant to the foregoing contracts, Lake Wilma Fruit Co., Inc., 
Walter A. Smith and Lake Shipp Fruit Company, shipped the 
fruit by truck from loading points at Clermont and Winter 
Haven, Florida, to respondent at Houston, Texas. Upon arrival, 
respondent accepted the fruit and paid the freight charges. 


6. Third shipment: On or about July 26, 1962, in the course 
of interstate commerce, Lake Wilma Fruit Co., Inc., sold to 
respondent one truckload of citrus fruit consisting of 238 half- 
boxes of U.S. No. 2 oranges at a price of $2.00 per half-box, 
691 half-boxes of U.S. No. 2 grapefruit at a price of $1.50 per 
half-box and 77 master containers of U. S. No. 2 grapefruit 
at a price of $1.75 per master container, or a total of $1,647.25, 
f.o.b. shipping point. Pursuant to the foregoing contract, Lake 
Wilma Fruit Co., Inc., shipped the fruit by truck from Clermont, 
Florida, to respondent at Houston, Texas. Upon arrivall, respond- 
ent accepted the fruit and paid the freight charges. 


7. Fouth shipment: On or about July 28, 1962, in the course 
of interstate commerce, Lake Wilma Fruit Co., Inc., sold to 
respondent one partial truckload of grapefruit consisting of 62 
master containers of U.S. No. 2 grapefruit at a price of $1.75 
per master coontainer, or a total of $108.50, f.0.b. shipping point, 
and Walter A. Smith and Lake Shipped Fruit Company, through 
their agent, Raymond M. Walker, sold to respondent one partial 
truckload of oranges consisting of 200 master container of U.S. 
No. 2 oranges at a price of $2.25 per master container and 286 
half-boxes of Aroma Brand oranges and 214 half-boxes of New 
South oranges, U.S. No. 2, at a price of $2.00 per half-box, or 
a total of $1,450, f.o.b. shipping point. Pursuant to specific 
instructions from respondent, Lake Wilma Fruit Co., Inc., Walter 
A. Smith and Lake Shipp Fruit Company shipped the fruit by 
truck from loading points at Clermont and Winter Haven, Florida, 
to J. M. Goldberg, Inc., c/o respondent, at Houston, Texas. Upon 
arrival, a Government inspection at 6:10 p.m., July 30, 1962, 
revealed that the 286 half-boxes of Aroma Brand oranges did 
not meet contract requirements. On July 31, 1962, respondent 
wired Lake Wilma Fruit Co., as follows: 
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“GOVERNMENT INSPECTOR FOUND DECAY 15 
PERCENT AVERAGE 5 PERCENT ONLY WAY ACCEPT 
FRUIT HANDLE YOUR ACCOUNT MUST BE RECON- 
DITIONED ADVISE IMMEDIATELY BY WIRE.” 


Lake Wilma Fruit Co. replied to respondent the same day by 
wire as follows: 


“BASED ON GOVERNMENT INSPECTION SATIS- 
FACTORY YOU REPACK AROMA BRAND ORANGES. 
WILL PROTECT AGAINST ACTUAL LOSS AND LABOR.” 


Respondent then accepted the fruit, paid the freight charges, and 
resold part of the load to J. M. Goldberg at prices differing 
from those charged by complainants. 


8. Fifth shipment: On or about August 3, 1962, in the course 
of interstate commerce, Lake Wilma Fruit Co., Inc., sold to 
respondent one partial truckload of grapefruit consisting of 42 
master containers of U.S. No. 2 grapefruit at a price of $1.75 
per master container, or a total of $73.50 f.o.b. shipping point, 
and complainants Walter A. Smith and Lake Shipp Fruit Com- 
pany, through their agent, Raymond M. Walker, sold to respond- 
ent one partial truckload of oranges consisting of 450 master 
containers of U.S. No. 2 oranges at a price of $2.25 per master 
container and 200 half-boxes of U.S. No. 2 oranges at a price 
of $2.00 per half-box, or a total of $1,412.50, f.o.b. shipping point. 
Pursuant to the foregoing contracts, Lake Wilma Fruit Co., 
Inc., Walter A. Smith and Lake Shipp Fruit Company, shipped 
the fruit by truck from loading points at Clermont and Winter 
Haven, Florida, to respondent at Houston, Texas. 


9. Sixth shipment: On or about August 4, 1962, in the course 
of interstate commerce, Lake Wilma Fruit Co., Inc., sold to 
respondent one partial truckload of grapefruit consisting of 159 
master containers of U.S. No. 2 grapefruit at a price of $1.75 
per master container, or a total of $278.25, f.o.b. shipping point 
and Walter A. Smith and Lake Shipp Fruit Company, through 
their agent, Raymond M. Walker, sold to respondent one partial 
truckload of oranges consisting of 600 half-boxes of U.S. No. 2 
oranges at a price of $2 per half-box, or a total of $1,200, f.o.b. 
shipping point. Pursuant to the foregoing contracts, Lake Wilma 
Fruit Co., Inc., Walter A. Smith and Lake Shipp Fruit Company 
shipped the fruit by truck from loading points at Clermont and 
Winter Haven, Florida, to respondent at Houston, Texas. 
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10. The fifth and sixth shipments both arrived in Houston, 
Texas, on or about August 6, 1962. On August 6, 1962, respond- 
ent wired Lake Wilma Fruit Co., as follows: 


“RE TELEPHONE CONVERSATION WHICH YOU 
AGREED TO WIRE US TO CONFIRM LOADS HANDLE 
FOR YOUR ACCOUNT ADVISE IMMEDIATELY WHAT 
TO DO THE LOADS SUPPOSED TO BE UNLOADED 
THEY DON’T HAVE ANY ICE SINCE YESTERDAY 
THIS MORNING WE CAN’T FIND THE DRIVER 
ANSWER BACK BY WIRE IMMEDIATELY.” 


On the same day Lake Wilma Fruit Co., replied to respondent by 
wire as follows: 


“THIS YOUR AUTHORITY TO SALVAGE LOAD TO 
BEST ADVANTAGE SHIPPER AND CUSTOMER. DO 
NOT PAY FREIGHT OBTAIN PAPERS FOR FILING 
CLAIM WITH CARRIER. KEEP SHIPPER ADVISED.” 


Respondent then unloaded both shipments of fruits and respondent 
paid freight charges in the total amount of $397.90 on the fifth 
shipment but did not pay freight charges in the amount of $436.43 
on the sixth shipment. 


11. Seventh shipment: On or about August 8, 1962, in the 
course of interstate commerce, Lake Wilma Fruit Co., Inc., sold 
to respondent one truckload of grapefruit consisting of 740 half- 
boxes of U.S. No. 2 grapefruit at a price of $1.50 per half-box, 
or a total of $1,110, f.o.b. shipping pooint. Pursuant to the 
foregoing contract, Lake Wilma Fruit Co., Inc., shipped the 
grapefruit by truck from Clermont, Florida, to respondent at 
Houston, Texas. Upon arrival, respondent accepted the grapefruit 
and paid the freight charges. 


12. Eight shipment: On or about August 20, 1962, in the 
course of interstate commerce, Lake Wilma Fruit Co., Inc., 
sold to respondent one truckload of grapefruit consisting of 
775 half-boxes of U.S. No. 2 grapefruit at a price of $1.60 per 
half-box, or a total of $1,240, f.o.b. shipping point. Pursuant 
to the foregoing contract, Lake Wilma Fruit Co., Inc., shipped 
the grapefruit by truck from Clermont, Florida, to respondent 
at Houston, Texas. Upon arrival, respondent accepted the grape- 
fruit and paid the freight charges. 
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13. Lake Wilma Fruit Co., has received a total of $5,174.61 
from respondent in connection with these transactions, 


14. With the exception of the Aroma brand oranges, all of 
the fruit in the eight loads was officially inspected at shipping 
points in the State of Florida and certified to be U.S. No. 2 
grade. 


15. The informal complaints were filed on October 5, 1962, 
and December 13, 1962, which was within 9 months after the 
causes of action herein accrued. 


CONCLUSIONS 


At the oral hearing, respondent moved for dismissal of the 
complaint as to complainants Walter A. Smith and Lake Shipp 
Fruit Company, on the ground that respondent contracted for 
the fruit with Lake Wilma Fruit Company alone, and that there 
was no contractual relationship between respondent and com- 
plainants Walter A. Smith and Lake Shipp Fruit Company, and 
that, therefore, complainants Walter A. Smith and Lake Shipp 
Fruit Company, were not proper parties to commence and 
prosecute this action. The presiding officer at the oral hearing 
denied this motion. In our opinion, this ruling was correct. The 
testimony of Walter A. Smith and other evidence establishes 
that he and Lake Shipp Fruit Company were the actual prin- 
cipals of a part of the citrus fruit although respondent apparently 
did not learn of this fact until receipt of invoices from Walter 
A. Smith and Lake Shipp Company. Complainants Walter A. 
Smith and Lake Shipp Fruit Company, as undisclosed principals, 
have the right to institute and maintain this action. Rothman v. 
Richey & Gilbert Co., 22 A.D. 599. 


At the oral hearing respondent also moved for dismissal of 
the complaint as to complainant, Raymond M. Walker, doing 
business as Lake Wilma Fruit Co., on the ground that respondent 
entered into the contracts with Lake Wilma Fruit Co., Inc., 
not Raymond M. Walker, doing business as Lake Wilma Fruit 
Co., and that this action was not brought by the proper parties 
inasmuch as stockholders of the dissolved corporation, Lake 
Wilma Fruit Co., Inc., might assert claims against respondent. 
The presiding officer at the oral hearing denied this motion. In 
our opinion, this ruling was correct. The undisputed testimony 
of Raymond M. Walker establishes that he was the major stock- 
holder in Lake Wilma Fruit Co., Inc., which was dissolved subse- 
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quent to the transactions herein but prior to the filing of the 
formal complaint and that, at the time of dissolution, he acquired 
all assets and assumed all liabilities of the dissolved corporation. 
Since Walker has succeeded to all of the rights of Lake Wilma 
Fruit Co., Inc., he is the proper party to bring this action. 
Anonymous, 4 A.D. 431. 


As the parties indicate in their briefs, the primary question 
regarding the merits of this action is whether the transactions 
entered into by the parties were sales to respondent, as contended 
by complainants, or merely transactions in which respondent 
acted as broker or agent for complainants in selling the citrus 
fruit, as contended by respondent. Walker testified at the 
hearing that each of the transactions was a sale. Smith testified 
that while he had no direct contact with respondent, he was 
advised by Walker that the transactions would be sales. Respond- 
ent denied at the hearing that he agreed to purchase any citrus 
fruit from complainant. He testified that while in Florida he 
contacted Walker and advised Walker that he would like to 
represent him in the City of Houston as a shipper’s agent, to 
which Walker agreed, and that each of the truckloads of citrus 
fruit was shipped pursuant to this agreement. 


Complainants urge that their position is supported by the 
invoices which show the citrus fruit was sold to respondent at 
specific prices, plus freight, with no provision for brokerage or 
commission fees. It is noted, however, that the invoices issued 
by Lake Wilma Fruit Co., Inc. for the first three shipments 
contained the following notation: “Upon receipt of advise from 
broker shipper will invoice customer at the above price and 
rate.” In his testimony, Walker explained that this notation 
was erroneously placed on the invoices by his office manager 
without authority and that upon discovery of this error the office 
manager was immediately instructed to discontinue the notation. 
Respondent made no complaint as to the manner in which the 
shipments were invoiced; nor did respondent advise the shippers 
regarding details of his disposition of the fruit. It is also to be 
noted that ordinarily a broker who negotiates a contract between 
buyer and seller prepares and sends to the parties a memorandum 
of sale setting forth the terms agreed upon. At the hearing, 
respondent testified that he did not prepare such a memorandum 
of sale in connection with any of the shipments. The report 
of investigation discloses that respondent did prepare a memo- 
randum of sale in connection with the fourth shipment, but there 
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is no showing that such memorandum of sale was forwarded to 
complainants. 


There is other evidence which establishes that the parties 
intended the transactions to be sales, contrary to respondent’s 
present contention. The wires set forth in the Findings of 
Fact show that the only way respondent would accept the fifth 
and sixth shipments and the Aroma Brand oranges of the fourth 
shipment, was to handle them for complainants’ account. More- 
over, the investigator’s report shows that respondent’s resale 
prices varied widely from those invoiced by the shippers, plus 
freight charges and the alleged brokerage charge of 10 cents 
per box, which fact is inconsistent with respondent’s contention 
that he acted simply as a broker in these transactions. In view 
of the entire record, we conclude the preponderance of the 
evidence establishes that respondent purchased each of the 
loads of citrus fruit. Having accepted the citrus fruit, respond- 
ent is liable for the full purchase price thereof except for those 
shipments which he was subsequently authorized to handle on 
account or protection basis. 


As set forth in Finding of Fact No. 7, complainants agree 
that respondent was authorized to repack 286 half-boxes of 
Aroma Brand oranges in the fourth shipment and would be 
protected against actual loss and labor thereon. Respondent’s 
records are inadequate and incomplete, and no dumping certifi- 
cates were obtained. However, the report of investigation 
discloses that out of the 286 half-boxes or oranges respondent 
sold 134 half-boxes for a total sales price of $348.40. Respond- 
ent also incurred expenses in connection with the Aroma Brand 
oranges in the amount of $164.45 for freight. Government 
inspection fees were incurred for the purpose of rejecting these 
oranges, so that they are not an allowable expense in this 
instance. Further, respondent’s undisputed testimony was that 
reconditioning cost him 20¢ per box. At this rate respondent 
would have expended $57.20 in reconditioning 286 half-boxes 
of oranges. Respondent also contends he incurred storage charges 
of $110.50 in connection with the 286 half-boxes of oranges but 
the report of investigation disclloses that the $110.50 storage 
charge was incurred for the storage of potatoes. No other evidence 
of expenses directly attributable to the 286 half-boxes of oranges 
has been submitted by respondent. We conclude, therefore, 
that respondent owes complainants Walter A. Smith and Lake 
Shipp Fruit Company the net amount of $126.75 in connection 
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with the 286 half-boxes of Aroma Brand oranges of the fourth 
shipment. 


The record clearly establishes that respondent was authorized 
to handle the fifth and sixth shipments of citrus fruit for com- 
plainants’ account. Respondent’s records relating to these ship- 
ments are incomplete; however, the report of investigation dis- 
closes that out of both shipments respondent sold 318 master 
containers of oranges for a total sales price of $906.30; 147 
half-boxes of oranges for a total sales price of $387.40 and 253 
half-boxes of oranges were salvaged for a total price of $151.80. 
Undisputed evidence submitted by respondent shows storage 
charges of $104.70 and freight charges of $373.75 were paid by 
respondent in connection with the oranges in the fifth and sixth 
shipments. The report of investigation also discloses that out 
of both shipments respondent sold 35 master containers of 
grapefruit for a total sales price of $82.25 and freight charges 
of $24.15 were paid by respondent in connection therewith. 
Respondent also claims other expenses for reconditioning, delivery 
and supplies, but there is no showing that these expenses were 
incurred in connection with the citrus fruit contained in the 
fifth and sixth shipments. We conclude, therefore, that the 
net amount owing to complainants, Walter A. Smith and Lake 
Shipp Fruit Company, from respondent in connection with the 
oranges of the fifth and sixth shipments is $967.05 and that the 
net amount owing to complainant Lake Wilma Fruit Co., from 
respondent, in connection with the grapefruit of the fifth and 
sixth shipments is $58.10. 


In summary, it is concluded that respondent is liable to com- 
plainants as follows: 


Walter A. Smith and 
Lake Wilma Fruit Co. Lake Shipp Fruit Company 








First Shipment 1,097.55 
Second Shipment 112.00 1,525.00 
Third Shipment 1,647.25 
Fourth Shipment 108.50 (878.00 
(126.75 
Fifth & Sixth Shipments 58.10 967.05 
Seventh Shipment 1,110.00 —— 
Eighth Shipment 1,240.00 — 
Total 5,373.40 3,496.80 
Payment on Account 5,174.61 — 


Balance 198.79 3,496.80 
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Respondent’s failure to pay the balances due in connection 
with these transactions is a violation of section 2 of the act. 
Complainant Lake Wilma Fruit Co., should be awarded repara- 
tion in the amount of $198.79, with interest, and complainant, 
Walter A. Smith and Lake Phipp Fruit Company should be 
awarded reparation in the amount of $3,496.80, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to Raymond M. Walker, doing business as Lake Wilma Fruit 
Co., as reparation, $198.79, with interest thereon at the rate 
of 5 percent per annum from September 1, 1962, until paid; 
and, within 30 days from the date of this order, respondent shall 
pay to complainants Walter A. Smith and Lake Shipp Fruit 
Company, as reparation, $3,496.80, with interest thereon at the 
rate of 5 percent per annum from September 1, 1962, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 10,051) 


LACONADO PRODUCE, INC. v. NEM-AR-CO DISTRIBUTING, INC. 
PACA Docket No. 9549. Decided August 19, 1965. 


Reconsideration—Petition for, dismissed 


As the order of June 11, 1965, is supported by the facts and by the law 
applicable thereto, respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
iuused on June 11, 1965, awarding reparation to complainant 
against respondent. A copy of this order was served upon re- 
spondent on June 21, 1965. On July 1, 1965, respondent request- 
ed an extension of time within which to file a petition for recon- 
sideration of the order of June 11, 1965. The request was granted 
and the order of June 11 was stayed pending the issuance of a 
further order in the proceeding. Respondent filed a petition for 
reconsideration on July 26, 1965. 
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Respondent in its petition contends that we erred in our order 
of June 11, 1965, in that “there apparently has been no considera- 
tion given to the 15¢ per carton allowance granted respondent by 
the complainant on August 12, 1963...” Respondent is correct 
in assuming that we gave no consideration to this allowance at 
the time we issued our order of June 11, for it then appeared to 
us that the allowance was conditioned on respondent’s taking the 
allowance in lieu of any other claim which it might have against 
complainant in connection with this shipment. Upon a review of 
the evidence herein, we are of the opinion that this initial con- 
clusion was correct. Since respondent subsequently chose to sub- 
mit the case on its merits in this forum, it follows that, under the 
terms of the proffered allowance, it is not entitled to claim the 


reduction. 


Respondent next contends that we erred in our order of June 
11, in that we concluded that the subject car, ART 52312, would 
have arrived in Chicago on August 8, 1963, had it gone to that 
city as originally billed. Respondent contends that the car, reach- 
ing Decatur, Illinois, at 9:20 p.m. on August 8, is proof that the 
car could not have been in Chicago on that date, but would have 
arrived the following day, August 9. 


The transportation history on car ART 52312 shows it was 
originally billed out of Kansas City, Missouri, to respondent at 
Chicago on the AT&SF line. Respondent, however, diverted the 
car out of Kansas City, from the AT&SF line, onto the Wabash, 
thus taking the car through Springfield and Decatur, Illinois, 
and far to the south of Chicago. The record shows the car arriv- 
ing at Decatur on August 8. Complainant, in its opening state- 
ment, has submitted the affidavit of its employee, Leonard O’Day, 
who testifies therein that the car, had it gone to Chicago, would 
have arrived there on August 8. Respondent submitted no evi- 
dence relative to the time of arrival of the subject car at Chicago. 


In reviewing the evidence of record, we fail to find the error 
charged to us by respondent in this respect. Accordingly, we con- 
clude that respondent’s petition, as to this allegation of error, is 
without merit. 


Respondent contends that we erred in several other respects in 
our order of June 11, 1965. We have reviewed the record in the 
light of the alleged errors, and find that respondent’s petition, 
as to them, is without merit. On the contrary, we find that our 
order of June 11 is supported by the facts and by the law applica- 
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ble thereto. Accordingly, respondent’s petition is dismissed with- 
out prior service upon complainant, the order of June 11, 1965, 
is reinstated, and the reparation awarded in that order shall be 
paid within 30 days from the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 10,052) 


BLUE RIBBON SALES COMPANY v. HOLLAR’S PRODUCE & MKT. 
PACA Docket No. 9679. Decided August 20, 1965. 


F.o.b. acceptance final—Freezing injury not established—Liability— 
Failure to pay 


In f.o.b. acceptance final purchases, respondent failed to prove failure to 
ripen properly caused by freezing injury or that freezing injury occurred 
prior to shipment in one load and is liable for contract price thereof 
plus contract price of second shipment over which there is no contro- 


versy. 

Mr. Sylvester P. Adair, Homestead, Fla., for complainant. 
Mr. William H. Chamblee, Hickory, N.C., for respondent. 
Mr. Fred W. Harris, Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on or about June 29, 1964, and a 
formal complaint was filed on October 22, 1964. Complainant 
seeks to recover $1,065 which is alleged to be the purchase price 
of two truckloads of tomatoes sold to respondent in January and 
February 1964. 


A copy of the report of investigation made by the Department 
was served upon complainant on November 27, 1964. A copy of 
the report of investigation and a copy of the complaint were 
served upon respondent on November 27, 1964. 


Respondent filed an answer, including a counterclaim, on De- 
cember 18, 1964. Respondent alleges that the tomatoes consti- 
tuting the first truckload purchased on January 18, 1964, were 
affected by concealed damage or disease and that the defective 
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quality of this truckload of tomatoes caused great loss to respond- 
ent and that complainant is liable to respondent in the sum of 
$1,700 for the latter’s loss of profits and expenses incurred as a 
result of the defective quality of the tomatoes. 


A copy of the answer was served upon complainant on Decem- 
ber 31, 1964. Complainant did not file a reply to the counterclaim 
and since no reply was filed, under the rules of practice (section 
47.9(c)), the allegations of the counterclaim are regarded as 


denied. 


An oral hearing was held at Hickory, North Carolina, on May 
18, 1965. Complainant was represented by counsel. One witness 
testified for complainant and two depositions were introduced 
into evidence by complainant’s attorney. Respondent was repre- 
sented by counsel and eight witnesses testified for the respondent. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Blue Ribbon Sales Company, is a corporation 
whose address is Post Office Box 706, Homestead, Florida. At the 
time of the transactions herein, complainant was licensed under 


the act. 


2. Respondent is an individual, Kenneth Lamar Hollar, doing 
business as Hollar’s Produce & Mkt., whose address is 604 First 
Avenue, S.W., Hickory, North Carolina. At the time of the trans- 
actions involved herein, respondent was licensed under the act. 


3. On or about January 18, 1964, contemplating shipment in 
interstate commerce, complainant sold to respondent 400 forty- 
pound boxes of No. 3 grade tomatoes at $1.75 per box and 100 
forty-pound boxes of No. 3 grade tomatoes at $1.25 per box, f.o.b. 
acceptance final, Homestead, Florida. 


4. On January 18, 1964, complainant delivered to respondent 
the 500 boxes of tomatoes specified in Finding of Fact No. 3 at 
Homestead, Florida, which tomatoes were loaded in respondent’s 
truck and were transported to respondent’s place of business at 
Hickory, North Carolina. 


5. On or about February 17, 1964, contemplating shipment in 
interstate commerce, complainant sold to respondent 40 forty- 
pound boxes of No. 3 grade tomatoes at $3.00 per box and 60 
forty-pound boxes of No. 3 grade tomatoes at $2.00 per box, f.o.b. 
acceptance final, Homestead, Florida. 
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6. On February 17, 1964, complainant delivered to respondent 
the 100 boxes of tomatoes specified in Finding of Fact No. 5 which 
were loaded in respondent’s truck and were transported to re- 
spondent’s place of business at Hickory, North Carolina. 


7. The two truckloads of tomatoes in question were inspected 
and accepted at shipping point, Homestead, Florida, by com- 
plainant or a representative of complainant. 


8. Informal complaint was filed within 9 months after accrual 
of the cause of action herein. 


CONCLUSIONS 


Both loads of tomatoes were purchased by agents and brokers 
of respondent and were inspected by the agents or brokers of re- 
spondent at shipping point. The invoices attached to the com- 
plaint as Exhibits numbered 1 and 2 and the testimony at the 
hearing on behalf of complainant disclose that both truckloads 
were sold on the basis “f.o.b. acceptance final” and respondent 
has not denied such allegations or testimony. 


The testimony at the hearing and Exhibit No. 2 of the report 
of investigation, which is a letter to the Department from re- 
spondent’s attorney, dated July 1, 1964, clearly discloses that 
there is no controversy as to the load of tomatoes purchased on 
February 17, 1964, but that respondent merely has not paid for 
the same. 


Respondent complains that the first load of tomatoes was either 
frost bitten or contained a field disease which caused the tomatoes 
to rot before they could be ripened properly and that the whole 
load was practically a total loss and that he suffered damages in 
connection with the expense of labor in connection with said load 
and loss of business. The record discloses that these tomatoes 
were inspected by respondent’s representative at shipping point 
and that the tomatoes looked like any other green tomatoes upon 
arrival at respondent’s place of business. The testimony discloses 
that the tomatoes were shipped from Homestead, Florida, to 
Hickory, North Carolina, in an uninsulated furniture van hired 
by respondent at a time when there is normally some cold weather. 
It appears that respondent made complaints about this truckload 
of tomatoes some two to three weeks after receipt of the same 
to his agents and brokers. The complaints made by respondent 
were all to his own agents and brokers and not to complainant. 
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It is our conclusion that the basis of sale with respect to both 
truckloads of tomatoes was “f.o.b. acceptance final.” This term 
is defined in section 46.41(m) of the applicable regulation (7 CFR 
46.41(m)) as follows: 


“*F.o.b. acceptance final’ or ‘Shipping point acceptance final’ 
means that the buyer accepts the produce at shipping point 
and has no right of rejection. Suitable shipping condition 
does not apply under this trade term. The buyer does have 
recourse for a material breach of contract, providing the 
shipment is not rejected. The buyer’s remedy under this 
type of contract is by recovery of damages from the seller 
and not by rejection of the shipment.” 


Since the respondent accepted the tomatoes, he is liable for the 
purchase price thereof subject to his right to claim damages re- 
sulting from any breach of the contracts on the part of complain- 
ant. The burden of proof is upon respondent to establish, by a 
preponderance of the evidence, both the breach by complainant 
and the resulting damages. From the evidence presented it is 
not clear whether the first load of tomatoes failed to ripen properly 
because of cold injury or some disease. If cold injury was the 
cause, it is not established that the chilling occurred prior to ship- 
ment, since it appears that the tomatoes could have been chilled 
in transit. Risk of loss for damage in transit falls on the buyer 
in an f.o.b. sale. We conclude that respondent has failed to sus- 
tain the burden of proving that the tomatoes did not meet contract 
requirements. We further conclude that respondent is indebted 
to complainant for the full purchase price of $1,065 for the two 
truckloads of tomatoes. 


Respondent’s failure to pay complainant the purchase price of 
the tomatoes is in violation of section 2 of the act. Reparation 
should be awarded complainant in the amount of $1,065 with 
interest. In view of the above conclusion, the counterclaim should 


be dismissed. 
ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,065, with interest thereon 
at the rate of 5 percent per annum from March 1, 1964, until paid. 


The counterclaim is dismissed. 


Copies hereof shall be served upon the parties. 
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(No. 10,053) 


JACK T. BAILLIE Co. INC. v. DONALD FRUIT & PRODUCE. PACA 
Docket No. 9858. Decided August 20, 1965. 


Undisputed amount 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was timely filed in which complainant seeks 
reparation of $1,434 against respondent in connection with trans- 
actions involving two trucklots of mixed vegetables in interstate 
commerce. 


A copy of the formal complaint was served upon respondent, 
which filed an answer thereto, admitting that it owed complainant 
$895 for one trucklot of mixed vegetables which it purchased and 
received from complainant. Respondent denies liability, however, 
with respect to the second trucklot allegedly purchased by it from 
complainant at an agreed price of $539. 


It is provided, in section 7(a) of the act (7 U.S.C. 499f), in 
part as follows: 


“* * * Tf after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has ad- 
mitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary * * * may issue an order 
directing the respondent to pay to the complainant the un- 
disputed amount on or before the date fixed in the order 
* * 
Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$895. Payment in this amount shall be made within 30 days from 
the date of this order, with interest thereon at the rate of 5 per- 
cent per annum from November 1, 1964, until paid. 


Respondent’s liability for the remaining disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as would have been the case if no order for 
payment of such undisputed amount had been issued. 


Copies of this order shall be served upon the parties. 
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(No. 10,054) 


MAGIC VALLEY PRODUCE, INC. v. NATIONAL PRODUCE DISTRIBUTORS, 
INC. AND/OR EASTERN IDAHO PACKING Corp. PACA Docket 
No. 9598. Decided August 20, 1965. 


Contract of purchase and sale—Breach not established—Privity of contract— 
Improper parties—Acceptance—Liability 


Having failed to establish consignment and to prove breach of contract, 
the contracting respondent is liable for purchase price of potatoes 
accepted by it. Complaint against respondent’s buyer and the latter’s 
counterclaim dismissed as no contractual relationship existed between 
complainant and respondent’s buyer. 


Langer & Simpson, San Francisco, Calif., for complainant. 
Golbus & Golbus, Chicago, IIl., for respondents. 
Mr. James V. Wright, Presiding Officer 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $753.20 against respondents, jointly and/or severally, 
in connection with a transaction involving 500 sacks of potatoes 
in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant. A copy of the formal complaint 
and a copy of the report of investigation were served on each of 
the respondents. Respondents filed a joint answer, with respond- 
ent Eastern Idaho Packing Corp. including a counterclaim therein. 


Since the amount of damages claimed, either in the complaint 
or in the counterclaim, does not exceed $1,500, the evidence is 
submitted under the shortened procedure provided in the rules 
of practice, 7 CFR 47.20. Pursuant to this procedure, complain- 
ant filed an opening statement, respondents filed a joint answer- 
ing statement, and complainant filed a statement in reply. Com- 
plainant filed a brief, and respondents filed a joint brief. 


FINDINGS OF FACT 


1. Complainant, Magic Valley Produce, Inc., is a corporation 
whose address is P. O. Box 73, Paul, Idaho. At the time of the 
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transaction involved herein, complainant was licensed under the 
act. 


2. Respondent National Produce Distributors, Inc. (herein- 
after referred to as “National”) is a corporation whose address 
is 1425 South Western Avenue, Chicago, Illinois. Respondent 
Eastern Idaho Packing Corp. (hereinafter referred to as “East- 
ern”) is a corporation whose address is P. O. Box 747, Burley, 
Idaho. At the time of the transaction involved herein, each of 
the respondents was licensed under the act. 


3. On January 28, 1964, in the course of interstate commerce, 
National, acting through its buying broker, John Bailey, of Idaho 
Falls, Idaho, purchased from complainant, through its (complain- 
ant’s) manager, F. M. “Bud” West, 500 100-pound sacks of Idaho 
Russet potatoes, Mr. D. brand, U.S. No. 1 grade, 6-14 ounces, 
contained in car PFE 40538 then on track at Pocatello, Idaho, 
at an agreed price of $2.90 per sack, f.o.b. Pocatello. The potatoes 
in car PFE 40538 had been loaded at Paul, Idaho, beginning on 
January 20, with the loading being completed on January 23, 1964. 
The potatoes had been subjected to a joint Federal-State inspec- 
tion during the loading process and had been certified on January 
23 as being U.S. No. 1 grade, 6-14 ounces, with less than 14 of 1% 
Soft Rot Decay, and with grade defects averaging within toler- 
ance. Following the loading and inspection, complainant on Janu- 
ary 23 consigned the car to itself at Pocatello. 


4. At noon on the date of sale, January 28, 1964, complainant, 
upon orders from Bailey, diverted car PFE 40538 from Pocatello, 
Idaho, to National at Ogden, Utah. At approximately 3 p.m. on 
that date, however, Dan Rietman, president of both National and 
Eastern, telephoned Bailey and said that he needed a car of pota- 
toes, U.S. No. 1 grade, 6-14 ounces, for Eastern. Bailey advised 
Rietman that he (Bailey) had just purchased car PFE 40538 
from complainant for diversion to National and that the potatoes 
in this car met the description of the potatoes that Rietman said 
that he needed for Eastern. Subsequent to this conversation, and 
upon the instruction of Rietman, Bailey, on or about January 28, 
diverted car PFE 40538 from National to Eastern at Ogden, Utah. 


5. Bailey, following this conservation with Rietman and on the 
same day, drew up a sales memorandum, No. 305, in relevant part 
as follows: 
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“Purchased For: E.1.P.C.—Burley 
“Date Purchased: 1-28 From: Magic 


‘x * * 


“Routed for Diversion: Ogden—U.P. 
i..2.4." 


Included in the memorandum was the following printed state- 
ment: 


“Shipper agrees to grades and weights as stated above to 
final destination. If no protest is received by Agent or Buyer 
within 48 hours of time of shipment these terms shall be con- 
sidered binding on the part of the shipper.” 


A copy of this memorandum was sent to complainant, which 
received same but made no objection to the contents thereof. 


6. Eastern, having received car PFE 40538 by diversion from 
National on or about January 28, then diverted the car to itself 
at Chicago, Illinois, on the same day. The car arrived in Chicago 
on February 2, 1964, and was diverted by Eastern, on the follow- 
ing day, to Beacon Produce Co., of Ft. Lauderdale, Florida. 


7. Car PFE 40538 arrived in Ft. Lauderdale, Florida, and was 
federally inspected for condition only on February 10, 1964, at 
12:20 p.m. The condition was certified on that date as follows: 


“Generally firm. In 50% of samples no soft rot, in 30% 
from 2 to 3%, in 20% from 5 to 9%, average 2%, mostly 
Slimy Soft Rot, many showing Leak Rot, all stages of de- 
velopment.” 


Eastern, on February 10, advised the broker of the results of 
the inspection, and the broker advised complainant’s manager, 
“Bud” West. 


8. The subject potatoes were unloaded and were disposed of 
by Beacon Produce Co. 


9. Complainant has received payment of $696.80 from Eastern 
in connection with this transaction. National has made no pay- 
ment to complainant. 


10. The formal complaint was filed on July 31, 1964, which 
was within 9 months after the cause of action herein accrued. 
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CONCLUSIONS 


Respondents in this case take the position that the carload of 
potatoes involved herein was sold by complainant to Eastern; 
that the sales memo issued by the buying broker, John Bailey, in- 
dicated this fact; and that complainant, in receiving a copy of the 
memo and failing to make objections with respect thereto, indi- 
cated that it (complainant) was in accord with the contents of 
such memo. Respondents take the further position that the printed 
matter appearing on the memo (see Finding of Fact No. 5) meant 
that the potatoes were warranted by complainant to grade U.S. 
No. 1 at “final destination” in Ft. Lauderdale, Florida, and that 
when they failed to do so, it signaled a breach of contract on the 
part of complainant. 


We find ourselves in disagreement with respondents on almost 
every count. In the first place, the evidence of record, including 
the testimony of complainant’s manager, “Bud” West, and that 
of the buying broker, John Bailey, clearly shows that the sale 
of this carload of potatoes was made to National at or near noon- 
day on January 28, 1964. The evidence also clearly shows that 
Eastern, through its president, Dan Rietman, acquired ownership 
of the potatoes from National, represented by the broker, at ap- 
proximately 3:00 p.m. that same afternoon. 


At this particular point, then, we simply have one corporation, 
National, selling a carload of potatoes to another corporation, 
Eastern. While the memorandum showed Eastern as buyer, this 
was error. Respondents have made a point of the fact that com- 
plainant made no protest upon receipt of the broker’s memoran- 
dum, but this lack of protest from complainant is without sig- 
nificance, since the evidence firmly establishes that complainant’s 
sale was to National. 


Respondents allege, however, that complainant, upon being 
advised of the condition of the subject potatoes in Florida on 
February 10, agreed that respondents should account for the pota- 
toes on a consignment basis rather than a sales basis. Complain- 
ant denies, however, that any such agreement was ever made 
with respondents. The burden of proving that the alleged con- 
signment agreement, by a preponderance of the evidence, rests 
upon respondents as the moving parties. We conclude that re- 
spondents have failed to sustain their burden of proof with 
respect to this issue. 
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Eastern has filed a counterclaim against complainant, alleging 
that complainant, in failing to ship potatoes that would grade U.S. 
No. 1 at Ft. Lauderdale, Florida, breached its contract with 
Eastern, with damages resulting to that respondent as a conse- 
quence of such breach. Eastern has no ground for a counterclaim 
against complainant because complainant never entered into any 
contractual relationship with Eastern. Accordingly, we conclude 
that Eastern’s counterclaim against complainant, and complain- 
ant’s complaint against Eastern should be dismissed. 


Having accepted the shipment of potatoes, National is liable to 
complainant for the agreed f.o.b. purchase price thereof, less prov- 
able damages resulting from any breach of contract by complain- 
ant. The burden of proof with respect to such breach and result- 
ing damages rests up National. In reviewing the evidence, we are 
of the opinion that no breach has been established, and it is so 
concluded. 


The total f.o.b. contract price of the potatoes involved herein 
is $1,450. Eastern has paid complainant $696.80 on National’s 
behalf, leaving a balance due and owing of $753.20. National’s 
failure to pay this sum is in violation of section 2 of the act, for 
which reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent National 
Produce Distributors, Inc. shall pay to complainant, as reparation, 
$753.20, with interest thereon at 5 percent per annum from March 
1, 1964, until paid. 


The complaint as to respondent Eastern Idaho Packing Corp. 
is dismissed. 


The counterclaim is dismissed. 


Copies of this order shall be served on the parties. 


(No. 10,055) 


FEDERAL FRUIT & PRODUCE COMPANY v. SANDY’S PRODUCE. PACA 
Docket No. 9556. Decided August 23, 1965. 


Promissory note—Evidence of indebtedness—Failure to pay 
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Promissory note only evidence of indebtedness and not payment thereof in 
absence of agreement to that effect. Reparation awarded complainant 
against respondent based on original bills signed by respondent or his 
agent. 

Mr. Jules J. Ornstein, Denver, Colo., for complainant. 

Mr. Keith G. Sebelius, Norton, Kansas, for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with multiple sales of per- 
ishable agricultural produce for shipment in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent, who failed 
to file an answer within 20 days thereafter. Notice of default was 
sent to both parties, whereupon respondent, by his attorney, filed 
a motion to set aside the default and to reopen proceedings for the 
filing of an answer. This motion was granted, complainant hav- 
ing no objection thereto, and respondent filed an answer. AI- 
though the amount involved exceeds $1,500, the parties waived 
oral hearing and the issues are submitted under the shortened 
procedure provided in the rules of practice (7 CFR 47.20). Pursu- 
ant to such procedure, complainant filed an opening statement. 


Respondent declined the opportunity to submit further evidence. 


FINDINGS OF FACT 


1. Complainant, Federal Fruit & Produce Company, is a part- 
nership composed of Joseph Naiman and Emma Naiman, whose 
address is 211 Denargo Market, Denver, Colorado. 


2. Respondent is an individual, Lauren Harold Sanderson, 
doing business as Sandy’s Produce, whose address is Norton, 
Kansas. At the time of the transactions involved herein, respond- 
ent was licensed under the act. 


3. During the period commencing on or about July 8, 1963, and 
ending on or about October 17, 1963, complainant, as seller, made 
numerous sales of various perishable agricultural commodities 
on open account to respondent, as buyer. The total sales price 
of these commodities was $14,139.23. 
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4. Complainant delivered these commodities to respondent’s 
truck at Denver, Colorado, in accordance with the terms of each 
contract of sale, for shipment to, and sale in, Kansas. 


5. Respondent has paid $600 on the open account and is en- 
titled also to credits totalling $408.25. 


6. Respondent gave to complainant a document, dated Novem- 
ber 1, 1963, in the general form of a promissory note in the 
amount of $10,000 at 6% interest per annum. This document 
which is signed by respondent does not name a payee nor does it 
state any terms of payment. This document was received by 
complainant as evidence of part of respondent’s indebtedness and 
not in payment thereof. 


7. Respondent has failed to pay the balance of $13,130.98 due 
on the aforementioned open account. 


8. The informal complaint was received by the Department 
on February 6, 1964, which was within 9 months after accrual 
of the causes of action involved herein. 


CONCLUSIONS 


Respondent in the answer admits all the material allegations 
of the complaint except that he denies any knowledge of the cor- 
rectness of the amount claimed. Respondent alleges that the 
promissory note should have been credited to the open account, al- 
though he admits that the note has not been paid. 


Complainant has submitted into evidence the original bills, 
which are signed by respondent or his agent, for all of the com- 
modities delivered to respondent upon which the complaint is 
based. Complainant has also submtited the affidavit of its book- 
keeper, who verifies that the amount due herein to complainant 
is $13,130.98. We find this proof sufficient, especially in view of 
respondent’s failure to contest any of the sums involved, with any 
particularity. 


It would seem that the promissory note, though not negotiable 
in its present form, could yet become so upon completion of the 
blanks therein, by operation of section 14 of the Uniform Nego- 
tiable Instruments Act, which Act is effective in both Kansas and 
Colorado. However, complainant alleges that the note was re- 
ceived as evidence of indebtedness and not in payment thereof. 
“The general rule is that a note given by a debtor for a precedent 
debt will not be held to extinguish the debt, in the absence of an 
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agreement to that effect, but will be considered as conditional 
payment or as collateral security, or as an acknowledgment or 
memorandum of the amount ascertained to be due.” 40 Am. Jur. 
776. In the present case, the respondent has submitted no proof of 
any agreement that the note was accepted as payment. We must 
hold, therefore, that the complainant is entitled to base its com- 
plaint upon the purchase and sale transaction, and that respond- 
ent’s failure to pay to complainant the balance of $13,130.98 due 
in connection therewith is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$13,130.98, with interest. The original note has been surrendered 
and will be retained in the files, in accordance with the precedent 
established in 2 A.D. 751, Cadenasso v. California-Mexico Dis- 
tributing Co. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $13,130.98, with interest there- 
on at the rate of 5 percent per annum from November 1, 1963, 

until paid. 


(No. 10,056) 


Suzy-BEL FARMS v. HECHT PRoDUCE Co. PACA Docket No. 9560. 
Decided August 23, 1965. 


Contract—Breach of—Weight specifications of lettuce—Rejection with 
reasonable cause—Dismissal 


Where complainant breached contract as to weight specifications of lettuce, 
respondent’s rejection was with reasonable cause and complaint dis- 
missed. 

Mr. Paul G. Hunter, Bureau of Service, Glendale, Ariz., for complainant. 
Golbus & Golbus, Chicago, Ill., for respondent. 

Mr. Edward A. Slater, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed with the Department on July 13, 
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1964, complainant seeks reparation in the amount of $4,233.60, 
which is alleged to be the damages suffered by respondent’s rejec- 
tion of two cars of lettuce purchased in March 1964. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on August 3, 1964. Respond- 
ent was served with a copy of the formal complaint and a copy 
of the report of investigation on August 3, 1964. Respondent’s 
answer was filed on August 27, 1964, and contained a request for 
oral hearing. Respondent denied the principal allegations of the 
complaint and alleged that it rejected the shipments because the 
lettuce failed to meet the weight requirement of the contracts. 


Hearing was held at Grand Rapids, Michigan, on March 16, 
1965. Respondent was represented by counsel at the hearing. One 
witness testified for respondent, none for complainant. Three 
depositions were received in evidence on behalf of complainant 
and three on behalf of respondent. 


FINDINGS OF FACT 


1. Complainant is an individual, Martin Mesrob Bedoian, doing 
business as Suzy-Bel Farms, whose address is P. O. Box 576, 
Blythe, California. 


2. Respondent is a partnership, consisting of Marvin A. 
Armock, Nathan Hecht, and Peter Hecht, trading as Hecht Pro- 
duce Co., whose address is 1311 West Terminal Crescent, Grand 
Rapids, Michigan. At the time of the transactions involved herein. 
respondent was licensed under the act. 


3. On March 28 and March 29, 1964, in the course of interstate 
commerce, complainant by oral contracts sold to respondent two 
cars of lettuce, each containing 980 cartons, averaging 48 pounds 
gross weight per carton before cooling, at $2 per carton, plus 16¢ 
per carton vacuum cooling, f.o.b. Blythe, California. George 
DePaoli, Salinas, California, acted as broker in negotiating the 
contracts. 


4. The lettuce was shipped on the dates of the contracts in car 
CFRC 1797 and SFRC 1676, respectively, to respondent. 


5. Upon arrival of the cars in Chicago, Illinois, within five days 
of shipment, they were officially inspected on April 3, 1964, at the 
request of S. H. Becker Co., agent of respondent. The Depart- 
mental inspection certificates indicated the weights of the cartons 
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to average net 41 pounds, ranging 38 to 46 pounds in SFRC 1676 
and 382 to 46 in the other. 


6. Respondent rejected the two cars of lettuce on the ground 
that at origin the cartons did not weigh 48 pounds. 


7. The tare weight of the lettuce cartons averaged 214 pounds. 


8. The formal complaint was filed July 13, 1964, which was 
within 9 months after the alleged causes of action accrued. 


CONCLUSIONS 


Respondent contends that complainant did not ship lettuce con- 
forming to the weight requirements of the contracts. The evi- 
dence establishes that the contract specified lettuce averaging 48 
pounds gross weight per carton before cooling. There is no dis- 
pute that the net weight of the lettuce on arrival at Chicago 
averaged 41 pounds and that the tare weight of a lettuce carton 
averaged 214 pounds. The crucial issue is the amount of weight 
shrinkage during vacuum cooling and transit of the cars from 
California to Chicago. 


For complainant, Ernest R. Standley, general manager of West- 
side Cooling Co-op, Blythe, California, testified by deposition that 
he cooled and loaded the lettuce in car SFRC 1676, that he test 
weighed about 30 cartons before cooling and found them to be 
48 to 50 pounds per carton gross weight, and that by cooling each 
carton would lose about one pound. A. J. Anderson, manager of 
Blythe, Califoria, testified by deposition that he loaded the lettuce 
in car SFRD 1797, that the gross weight of about 40 cartons after 
cooling was 46 to 52 pounds per carton, and that each carton would 
normally lose about one pound in the cooling process. David 
Dietz, sales manager of complainant firm, testified by deposition 
that the lettuce before cooling weighed an average of 48 pounds 
per carton. 


For respondent, Christian E. Lipke, a buying and selling broker, 
especially of lettuce, testified by deposition that between Cali- 
fornia and Chicago, lettuce moving under normal conditions 
should lose per carton no more than 8 or 4 pounds. S. H. Becker, 
carlot buyer and seller of lettuce, who was respondent’s agent in 
Chicago for inspection of the lettuce, testified by deposition that 
shrinkage in weight should not have exceeded 14 pound per carton. 
George DePaoli, the broker, testified by deposition that the shrink- 
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age should have been between 34 to 114 pounds. Nathan Hecht, 
general manager of respondent firm, testified at the hearing that 
customary shrinkage during vacuum cooling is about a pound per 
carton and that there is no shrinkage in transit. 


In its brief complainant asserts “It is generally agreed that the 
empty cartons weigh about 214 pounds; tests have shown that 
evaporation in the process of vacuum cooling amounts to about 
114 pounds and that a further evaporation in transit amounts to 
about 3 pounds per carton, a total of 7 pounds shrinkage from the 
time the lettuce is cut and packed until it reaches the terminal 
markets.” 


We do not know what “tests” complainant is referring to. 
Moreover, the evidence presented by complainant indicated a 
shrinkage of 1 pound per carton during vacuum cooling, instead 
of 114 pounds. Finally, complainant presented no evidence as to 
shrinkage during transit. We take official notice of pertinent 
publications of the Department dealing with this subject. Such 
publications indicate that the weight loss during vacuum cooling 
could have been 114 pounds per carton, and that weight loss dur- 
ing transit would have been slight. 


We conclude, from the evidence, that complainant has not sus- 
tained its burden of proving that the lettuce cartons average 48 
pounds gross weight before vacuum cooling, as required by the 
contract. We further conclude that, under the circumstances, 
respondent’s rejection of the lettuce was not without reasonable 
cause. It follows that the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


1 Marketing Research Report No. 469, Factors Affecting Temperature Reduction and 
Weight-Loss in Vacuum-Cooled Lettuce, dated April 1961, shows weight losses varying from 
0.4 to 5.8%. AMS-469, Vacuum-Cooling Lettuce in Commercial Plants, dated July 1962, 
shows weight losses varying from 2.1% to 3.6%. Marketing Research Report 497, Field 
Trimming of Lettuce, dated September 1961, indicates that in lettuce shipments from California 
districts to the New York market the average loss in the gross weight of lettuce was 2.4% 
during vacuum cooling and was 0.7% during transit. Vacuum Cooling, from Produce Market- 
ing Volume 3, Number 8, August 1960, reprinted September 1960, indicates that during 
vacuum cooling and transit lettuce weight losses average 4.2%, range 3.3 to 6.0%, in connec- 
tion with truck shipments from Pine Island, New York, to Washington, D. C. 
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(No. 10,057) 


B & M PrRoDUCE COMPANY v. HARRISBURG DAILY MARKET, INC. 
PACA Docket No. 9622. Decided August 25, 1965. 


Delivered sale—Failure to deliver—Contract terms— 
Condition to delivery not established—Damages 


Respondent failed to deliver potatoes in accordance with contract which 
was not conditioned on availability of potatoes and damages awarded 
complainant for difference between contract price and price of replace- 
ment purchase. 


Complainant pro se. 
Reynolds and Lipsitt, Harrisburg, Pa., for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction involving 
a shipment of potatoes in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer, denying liability and requesting that 
the complaint be dismissed. Since the amount involved does not 
exceed $1,500, the issues are submitted under the shortened pro- 
cedure provided in the Rules of Practice (7 CFR 47.20). Pursuant 
to such procedure, complainant filed an opening statement, re- 
spondent filed an answering statement, and complainant filed a 
statement in reply. Complainant also submitted a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Delaney P. Brown, doing 
business as B & M Produce Company, whose address is 1326 5th 
Street, N.E., Washington, D. C. 


2. Respondent, Harrisburg Daily Market, Inc., is a corporation 
whose address is P. O. Box 2730, Harrisburg, Pennsylvania. At 
the time of the transaction involved herein, respondent was 
licensed under the Act. 





ich 
led 


i1- 





B & M PRODUCE v. HARRISBURG 1129 
Cite as 24 A.D. 1128 


3. On or about June 1, 1964, in the course of interstate com- 
merce and by oral contract, respondent sold to complainant 500 
new branded 50+ sacks, U.S. No. 1, Size A, 2” minimum, Maine 
Kennebec potatoes, at an agreed price of $2.1214 per sack, de- 
livered Washington, D. C., for a net invoice price of $1,062.50. 
The contract specified that the shipment was to arrive on Tuesday 
or Wednesday morning, June 2 or June 3, 1964. 


4. The contract was negotiated by F. J. Davidson, III, pro- 
prietor of the brokerage firm, F. J. Davidson, Jr. & Co., 5428 
McArthur Boulevard, Washington, D. C. The broker prepared a 
Confirmation of Sale and forwarded copies to the parties on June 
1, 1964. 


5. Respondent failed and refused to deliver the potatoes in 
accordance with the contract, and a replacement purchase of 
comparable potatoes was made by complainant on June 6, 1964, at 
a unit price of $3.15, or a total purchase price of $1,575. 


6. The formal complaint was filed on October 15, 1964, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


The controversy in this case revolves around the terms of the 
contract, concerning which the parties are in dispute. Respondent, 
in its answer, denies the transaction as alleged, and states that 
the facts are as follows: That respondent received a call from 
the broker requesting 500 new branded 50# sacks, U.S. No. 1, 
Size A, 2” minimum, Maine Kennebec potatoes for B & M Produce 
Company, Washington, D. C.; that the broker was advised re- 
spondent had one car at Boston which it would sell if it met grade, 
and was further advised that this was the only car respondent 
had and the sale was contingent upon the potatoes meeting grade; 
and that the price agreed upon was as alleged in the complaint. 
Respondent further states that when the potatoes were inspected 
on June 2, 1964, they did not meet grade due to condition, and the 
broker was immediately notified to that effect and the Confirma- 
tion of Sale was rejected; that the broker was advised that the 
Confirmation was incorrect because it did not show the sale was 
“for this one carload only, and there would be no replacement 
if it did not meet grade, and since the carload did not meet grade, 
there was no completed sale.” 


The opening statement submitted by complainant is a detailed 
affidavit by F. J. Davidson, III, who negotiated the contract be- 
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tween the parties. His version of the transaction is that, on June 
1, 1964, he contacted Mr. Wagner of Harrisburg Daily Market, 
Inc., by telephone, at which time Wagner quoted a price of $2.1214 
for 50# sacks, U.S. No. 1, Size A, 2” minimum, Maine Kennebei 
potatoes, in new branded sacks, on a delivered basis; that the 
broker secured an order from complainant for 500 sacks of these 
potatoes, to arrive June 2 or 3, and again telephoned Mr. Wagner 
with the order, which Wagner confirmed by telephone; that, “At 
no time in either of these two conversations did Mr. Wagner state 
anything about the quotation or confirmation being on any basis 
other than usual terms, and he definitely did not state at any time 
anything about no replacement if the potatoes should fail to grade 
as sold;” that on the afternoon of June 2, Wagner telephoned 
Davidson and stated that some of the potatoes had shown decay 
and he was securing Government inspection in Boston, Massa- 
chusetts, on the balance of the car; and that Wagner further 
stated if the balance of the car failed to grade U.S. No. 1 at Bos- 
ton, he would not fill the order of complainant because he had 
confirmed the order on the basis of no replacement if the potatoes 
failed to grade U.S. No. 1. Davidson further states in the affi- 
davit that, “This contention of his I immediately disputed and 
told him the potatoes had not been sold on the basis of no replace- 
ment if they failed to grade U.S. No. 1, and told him the sale was 
on the basis of copy of confirmation I had mailed him June 1.” 
Davidson stated that the final result of the conversation was that 
Wagner said the potatoes would not arrive June 3, as he would 
wait for the results of the Government inspection in Boston and 
if the potatoes did not grade U.S. No. 1, he would then see what 
adjustment he could make with the original shipper of the pota- 
toes and would let the broker know the outcome the next day. 


Davidson’s affidavit continues with the following facts, in brief: 
On June 3, Wagner stated the potatoes failed to grade U.S. No. 1 
and that the original shipper had allowed him 1214 cents per bag 
because of the decay, but that it would cost him 25 cents per bag 
to recondition the potatoes and remove the decay to make them 
grade U.S. No. 1; that if complainant would pay an additional 
121% cents per bag, he would deliver the potatoes June 5; and that 
this was agreed to by complainant; that in a telephone conversa- 
tion June 4, Wagner again stated the potatoes would be delivered 
to complainant June 5; that on June 5 Wagner stated that the 
potatoes had been too bad to regrade and he would not deliver 
them to fill the order; that in a second conversation on the same 
day, the broker told Wagner complainant intended to make claim 
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against respondent for the difference it would cost to make a re- 
placement purchase, and the broker suggested that respondent 
make some offer of settlement to complainant, but instead of 
doing this, Wagner again said he would recondition the potatoes 
and make them grade U.S. No. 1, but there would be a delay and 
the potatoes would be delivered June 8, to which complainant 
again agreed; that on June 6, at complainant’s request, the broker 
attempted to contact Wagner to find out whether the potatoes 
would be delivered June 8, but was unable to contact him; that 
when complainant was informed of this fact, complainant, “in 
order to assure themselves of supplies on June 8,” purchased 
another shipment of 500 bags of potatoes conforming to the speci- 
fications of the contract, at $3.15 per sack, delivered Washington, 
to arrive June 8; that on June 8, Wagner by telephone told the 
broker he was not going to deliver the potatoes to complainant 
at any time; and that he (Davidson) informed Wagner that com- 
plainant had instructed him to inform respondent they were de- 
manding from respondent the difference between the contract 
price and the amount complainant was required to pay for pota- 
toes as a replacement. Davidson stated finally that Harrisburg 
Daily Market, Inc. paid him brokerage for the transaction in 
controversy. 


Respondent filed an answering statement consisting of an affi- 
davit by Serell S. Wagner, respondent’s president, in which he 
states that respondent only had one car of potatoes and that he 
(Wagner) told Davidson that it must grade U.S. No. 1 as it would 
be impossible for respondent to replace the car should it fail to 
grade. Wagner confirmed Davidson’s statement that Davidson 
disputed the “no replacement provision” that respondent had 
discussed the previous day. Wagner also confirmed Davidson’s 
statement that he told Davidson the shipper had allowed respond- 
ent 1214 cents per sack and if complainant would pay an addi- 
tional 1214 cents per sack for the potatoes, respondent would 
regrade them so that it could secure 500 sacks to fill the order. 
Wagner stated further that, ‘due to the ‘withered’ condition of 
the potatoes it was determined that it would be impossible to 
grade these potatoes U.S. #1, and that Davidson was so advised 
on June 5, 1964.” 


Complainant’s statement in reply was a second affidavit by F. J. 
Davidson, III, stating that he had reviewed the affidavit of Mr. 
Wagner on behalf of respondent, that he had also reviewed “the 
facts of this entire transaction to the best of my knowledge, abil- 
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ity, and records,” and could find nothing which would cause him 
to alter the statements previously made in his original affidavit. 
He, therefore, reaffirmed “all of the statements contained in my 
Affidavit of December 14, 1964.” The parties are in agreement 
that the contract contained all of the terms set forth in Finding 
of Fact 3. However, respondent alleges that the sale involved 
herein was conditioned up a particular carload of potatoes meet- 
ing U.S. No. 1 grade. On this issue, respondent has the burden 
of proof. Copies of the confirmation were mailed by the broker 
to the parties on June 1, the day the contract was negotiated, and 
respondent did not return or object to such confirmation until 
June 8, following numerous telephone conversations between the 
broker, Davidson, and respondent’s Mr. Wagner. Moreover, re- 
spondent did not repudiate the terms of sale set forth in the con- 
firmation when it was returned to the broker, but simply states, 
“As previously advised there will be no replacement on this sale.” 
On the basis of evidence, we conclude that respondent has failed 
to sustain its burden of proof to establish its affirmative defense. 


We further conclude that respondent’s failure to deliver to com- 
plainant potatoes in accordance with the contract, as shown in 
‘the confirmation of sale, was in violation of Section 2 of the Act. 
The evidence indicates that a prompt replacement purchase was 
made by complainant. Complainant paid $3.15 per sack for the 
potatoes, or a total of $1,575 on a rising market. Complainant 
should be awarded reparation against respondent for the differ- 
ence between the latter amount and the contract price of $1,062.50, 
or $512.50, which represents complainant’s damages as a result 
of respondent’s failure to deliver. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $512.50, with interest thereon 
at the rate of 5 percent per annum from July 1, 1964, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 
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(No. 10,058) 


ALBIN P. CRUTCHFIELD v. W. & K. MARZ PRODUCE AND/OR L. & A. 
PropUCE. PACA Docket No. 9683. Decided August 25, 1965. 


Partnership—Failure to give notice of dissolution—Successor— 
Acceptance—Liability 


Having accepted produce, individual respondent liable for contract price of 
first shipment together with partnership respondent which sold business 
to individual respondent but which failed to give actual notice of dis- 
solution to complainant who had previously dealt with partnership. 
Individual respondent who defaulted in the filing of an answer is liable 
for second shipment contracted for but partnership not liable therefor 
as complainant then had notice of dissolution of partnership. 


Complainant pro se. 
Respondent L. & A. Produce pro se. 
Mr. James V. Wright, Presiding Officer 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $6,805.44 against respondents, jointly and/or severally, in 
connection with transactions in interstate commerce involving two 
truckloads of citrus and vegetables. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
each of the respondents. Respondent W. & K. Marz Produce, 
which is the trade name of an individual, William Kenneth Marz, 
did not file an answer to the complaint and therefore is deemed 
to be in default. Respondent L. & A. Produce, a partnership com- 
posed of Carole Sue Rooney and Lawrence Gustav Thoms, filed 
an answer to the complaint, wherein it denied liability to com- 
plainant. 


Although the amount of damages claimed in the complaint 
exceeds $1,500, the parties waived oral hearing and were given 
the opportunity to submit their evidence under the shortened 
procedure set forth in section 47.20 of the rules of practice (7 
CFR 47.20). Pursuant to this procedure complainant was given 
the opportunity to file an opening statement but did not do so. 
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Each of the respondents were then given the opportunity to file 
an answering statement, but neither did so. None of the parties 
filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Albin P. Crutchfield, whose 
address is P. O. Box 8, Howey-in-the-Hills, Florida. 


2. Two respondents are named herein, one being a partnership 
composed of Lawrence Gustav Thoms and Carole Sue Rooney, 
doing business as L. & A. Produce, whose address is 6525 King 
Avenue, Allen Park, Michigan. The other respondent is an in- 
dividual, William Kenneth Marz, doing business as W. & K. Marz 
Produce, and for a time, also, L. & A. Produce, whose address is 
1938 LeBlanc, Lincoln Park, Michigan. At the time of the trans- 
actions involved herein, both respondents were licensed under the 
act. 


3. On February 1, 1964, respondent partners Lawrence Thoms 
and Carole Rooney sold their interest in L. & A. Produce to re- 
spondent William Marz. At the time of the purchase, Marz re- 
tained A. L. Rooney as sales manager, which position Rooney had 
held when the business was a partnership. 


4. On February 19, 1964, in the course of interstate commerce, 
Marz, acting through Rooney and under the trade name of L. & A. 
Produce, purchased from complainant a truckload of Florida 
produce consisting of mixed vegetables and citrus, at an agreed 
price, including freight, of $4,411.30, f.o.b. loading point in the 
State of Florida. Pursuant to such sale complainant, on or about 
February 21, 1964, shipped from loading points in the State of 
Florida to L. & A. Produce, 5209 Allen Road, Allen Park, Michi- 
gan, vegetables and citrus meeting contract requirements. Upon 
arrival at destination, the shipment was received and accepted 
by Marz. 


5. On March 2, 1964, in the course of interstate commerce, 
Marz, acting through Rooney and under the trade name of L. & A. 
Produce, purchased from complainant a truckload of Florida 
citrus at an agreed price, including freight, of $2,394.14, f.o.b. 
loading point in the State of Florida. Pursuant to such sale com- 
plainant, on March 2, 1964, shipped from loading points in the 
State of Florida to L. & A. Produce, 5209 Allen Road, Allen Park, 
Michigan, citrus meeting contract requirements. Upon arrival 
at destination, the shipment was received and accepted by Marz. 
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6. Complainant, prior to the transactions involved herein, had 
dealt with L. & A. Produce as a partnership, with Rooney as its 
sales manager. At the time of the February 19, 1964, transactions, 
complainant had no actual knowledge that a change in the owner- 
ship of L. & A. Produce had been made. At the time of the March 
2, 1964, transaction, complainant had actual knowledge that 
Marz had purchased the business of L. & A. Produce. 


7. The total of the f.o.b. purchase prices of the two lots of pro- 
duce involved herein, including the freight charges on the two 
lots, is $6,805.44, no part of which has been paid. 


8. The formal complaint was filed on November 9, 1964, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Complainant, in his formal complaint, has named both the 
individual William Kenneth Marz and the partnership composed 
of Lawrence Thoms and Carole Rooney as parties respondent 
herein, and asks that reparation of $6,805.44 be awarded against 
them jointly and/or severally. 


Respondent Marz is in default herein, having failed to file an 
answer to the formal complaint. He is therefore deemed, under 
the rules of practice, to have admitted the facts alleged in the 
complaint (7 CFR 47.8(e)). 


In view of the allegations contained in the formal complaint, 
and in view of the unrebutted evidence in the answer filed by the 
partnership, showing the purchase of L. & A. Produce by Marz 
on February 1, 1964, and the subsequent cessation of business by 
the partners after that date, we conclude that the purchases in- 
volved herein were made by Marz, acting through “Art” Rooney, 
and doing business as L. & A. Produce. We further conclude that 
Marz, doing business as L. & A. Produce, received and accepted 
such produce and thereby became liable to complainant for the 
total of the f.o.b. purchase prices, plus freight, or $6,805.44. We 
also conclude that Marz’s failure to pay this sum to complainant 
is in violation of section 2 of the act, for which reparation of 
$6,805.44 should be awarded, with interest. 


We next consider the liability, if any, of respondent partners 
Thoms and Rooney in connection with these transactions. The 
partners, in their joint answer, deny liability to complainant on 
the grounds that the business was sold to Marz on February 1, 
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1964, and that they had no connection with L. & A. Produce at 
the time the transactions were had with complainant. Respondent 
partners also allege that “Between January 15 and 20, 1964, Albin 
P. Crutchfield and William K. Marz talked by phone and at that 
time discussed the possibility of L. & A. Produce being sold to 
William K. Marz. . .” (Emphasis ours). 


The liability to complainant of respondent partners Rooney 
and Thoms, under circumstances similar to those presented in 
this case, was considered in Albin P. Crutchfield v. W. & K. Marz 
Produce and/or L. & A. Produce, PACA Docket No. 9605 (issued 
July 30, 1965). In that case we concluded that the actions of the 
partners in disposing of the firm property had the effect of dis- 
solving the partnership; that complainant, as a party dealing 
with the partnership and extending it credit, was entitled to 
actual notice of the dissolution; and that failure to give complain- 
ant such notice subjected the partners to liability in connection 
with subsequent transactions entered into by complainant and 
the successor to the partnership name and business. 


It is clear from the evidence in this case that actual notice of 
dissolution of the partnership was not given to complainant prior 
to the transaction of February 19, 1964. While complainant may 
have had some discussion with Marz during January 1964 con- 
cerning contemplated changes in the ownership of L. & A. Pro- 
duce, as alleged by Rooney and Thoms in their joint answer, the 
fact remains that this, at most, was a conversation concerning 
possible future changes and did not and could not qualify as actual 
notice concerning an event that had not, at that time, even taken 
place. We conclude, therefore, that respondent partners failed 
to give complainant actual notice of the dissolution of the part- 
nership prior to the transaction of February 19, 1964, and there- 
fore became jointly and severally liable with Marz for the f.o.b. 
purchase price of the load of produce, plus freight charges, for a 
total of $4,411.30. The failure of respondent Marz and/or re- 
spondent partners Rooney and Thoms to pay this sum to complain- 
ant is in violation of section 2 of the act. Accordingly, an order 
in the amount of $4,411.30 should be issued against Marz and 
respondent partners Rooney and Thoms, jointly and severally, in 
complainant’s favor, with interest. 


Complainant in the formal complaint admits that on March 2, 
1964, he was informed by “Art” Rooney of the purchase of L. & 
A. Produce by Marz on February 1, 1964. This information, com- 
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ing from the manager of L. & A. Produce, constituted actual 
notice to complainant, as of March 2, of the dissolution of the 
partnership which had been operating as L. & A. Produce. Since 
-this notice to complainant was apparently contemporaneous with 
the sale of the produce by complainant on March 2, 1964, to L. & 
A. Produce, we conclude that complainant knew that he was not 
dealing at that time with a partnership but with the individual, 
William K. Marz, which means that respondent partnership has 
no liability in connection with this transactions. 


ORDER 


Within 30 days from the date of this order, respondent William 
K. Marz and respondent partners Carole Sue Rooney and Law- 
rence Gustav Thoms, jointly and severally, shall pay to complain- 
ant, as reparation, $4,411.30, with interest thereon at the rate of 
5 percent per annum from April 1, 1964, until paid. 


Within 30 days from the date of this order, respondent William 
K. Marz shall pay to complainant, as reparation, $2,394.14, with 
interest thereon at the rate of 5 percent per annum from April 1, 
1964, until paid. 


Copies of this order shall be served on the parties. 


(No. 10,059) 


CUTLER GROWERS EXCHANGE v. LOWELL J. ScHY COMPANY. 
PACA Docket No. 9829. Decided August 25, 1965. 


Motion to reopen after default—Granted 


Decision by Thomas J. Flavin, Judicial Ocicer 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), a default order 
was issued July 15, 1965, awarding reparation to complainant 
against respondent. On August 2, 1965, respondent filed a motion 
to reopen the proceeding after default in the filing of an answer 
pursuant to section 47.25(e) of the rules of practice (7 CFR 
47.25(e)) and the order of July 15, 1965, was stayed pending the 
issuance of a further order in this proceeding. Respondent alleges, 
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in effect, that is failure to file an answer herein was due to in- 
advertence caused by a belief that it had filed an answer by reason 
of a complaint filed in another proceeding under the act. A copy 
of respondent’s motion was served upon complainant and com- 
plainant objected to the granting of such motion. 


Upon consideration of the record herein, it is concluded that the 
motion to reopen was filed within a reasonable time, under the 
circumstances, and that good reason has been shown why the 
relief requested in the motion should be granted. Cf. Reynolds 
Reed v. William Seychew, 16 A.D. 791 (1957) ; Mendelson-Zeller 
Co. v. United Fruit Distributors, 16 A.D. 790 (1957). According- 
ly, respondent’s default in the filing of an answer in this proceed- 
ing is hereby set aside, the order of July 15, 1965, is hereby va- 
cated and respondent is granted 10 days from the date of service 
of this order within which to file an answer. 


No. 10,060) 


| HOMESTEAD TOMATO Co-Op v. ROSEANN’S WHOLESALE PRODUCE. 
PACA Docket No. 9545. Decided August 25, 1965. 


Reconsideration—New evidence—Dismissal 


As the order of July 2, 1965, is supported by the evidence of record and by 
the law applicable thereto, and new evidence cannot now be considered, 
respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 CFR 499a et seq.), 
an order was issued on July 2, 1965, awarding complainant repara- 
tion against respondent in the amount of $1600. A copy of this 
order was served upon respondent on July 3, 1965, and respondent 
requested an extension of time to file a petition for reconsidera- 
tion. The time was extended to August 6, 1965, for the filing of 
such petition and a stay order was issued, staying the order of 
July 2, 1965, pending the issuance of a further order in this pro- 
ceeding. On August 6, 1965, the Department received a letter 
from respondent, dated August 4, 1965, which was accepted as 
respondent’s petition for reconsideration. 


vy 


l- 
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It appears that respondent has gone to considerable trouble to 
obtain additional evidence designed to prove that complainant 
breached the contract between the parties by shipping tomatoes 
which had been subjected to chilling injury prior to shipment. 
Even if it were possible, which it is not, to accept new evidence 
at this stage of the proceeding, the “new evidence” attached to 
respondent’s petition lacks the specificity required to establish 
that the particular tomatoes in question were actually chilled be- 
fore shipment. Moreover, respondent appears to have overlooked 
that part of our order of July 2, 1965, which stated that “but even 
if a breach by complainant could be established from the evidence, 
there is insufficient evidence in the record with respect to re- 
spondent’s damages.” As we pointed out in our prior order, even 
if it were established that complainant breached the contract, it 
was necessary for respondent-buyer to prove the market value of 
tomatoes meeting contract requirements at the time and place 
of delivery, as well as the market value of the tomatoes actually 
delivered. Since respondent failed to submit evidence of either 
value, and failed to submit sufficient evidence of his damages, 
it was necessarily concluded that respondent failed to sustain his 
required burden of proof. 


Upon a reconsideration of the order of July 2, 1965, we find that 
the order is supported by the evidence of record and by the law 
applicable thereto. Accordingly, respondent’s petition for recon- 
sideration should be and hereby is dismissed, without prior serv- 
ice upon complainant. The stay order of July 28, 1965, is vacated, 
and the order of July 2, 1965, is reinstated. The reparation 
awarded therein shall be paid within 30 days from the date of 
this order. 


This order shall be published, and copies shall be served upon 
the parties. 


(No. 10,061) 


WESTSIDE GROWERS & SHIPPERS, INC. v. MIDWEST FRUIT Co. 
PACA Docket No. 9661. Decided August 25, 1965. 


Suitable shipping condition—Not applicable—Delay and temperature 
in transit—Rejection without reasonable cause 


Delay and excessively high temperatures in transit constituted abnormal 
transportation service and conditions in f.o.b. sale of cantaloupes, war- 
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ranty of suitable shipping condition not applicable and respondent’s 
rejection was without reasonable cause for which damages are awarded 
to complainant. 


Complainant and respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,000 in connection 
with a transaction involving a shipment of cantaloupes in inter- 
state commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer, denying liability and averring that 
. complainant failed to ship cantaloupes meeting contract require- 
ments. Since the amount involved does not exceed $1,500, the 
issues are submitted under the shortened procedure provided in 
the Rules of Practice (7 CFR 47.20). Pursuant to such proce- 
dure, complainant was given an opportunity to submit additional 
evidence by way of an opening statement. No additional evidence 
was submitted by complainant. Respondent filed an answering 
statement, and also submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Westside Growers & Shippers, Inc., is a cor- 
poration whose address is P.O. Box 35, Firebaugh, California. 


2. Respondent is a partnership composed of Hugh L. Stewart 
and Wm. Truman Harlow, doing business as Mid-West Fruit Co., 
whose address is 343 Terminal Market, San Antonio, Texas. At 
the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On or about September 13, 1963, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
275 Jumbo crates, U.S. No. 1, Eastern Choice, cantaloupes, con- 
sisting of 44 Golden Treat brand, Size 45, and 146 Golden Treat 
brand, Size 36, at $3.75 per crate, 72 Golden Treat brand, Size 27, 
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at $3.25 per crate, and 13 West Boy brand, Size 36, at $3.75 per 
crate, for a total invoice price of $1,019.25, including topice, f.o.b. 
California shipping point. 


4, The contract was negotiated by Joe R. Cortes of the broker- 
age firm, W. B. Smith Company, San Antonio, Texas. A Brokers 
Standard Memorandum of Sale was issued and copies thereof 
were mailed to the parties. 


5. On September 14, 1963, complainant shipped 275 crates of 
cantaloupes in a truck furnished by respondent. The truck left 
complainant’s p!ace of business at Firebaugh, California, on Sat- 
urday evening, September 14, and proceeded to Los Angeles for 
loading other perishable commodities on Monday morning, Sep- 
tember 16. The truck arrived at Los Angeles Sunday evening, Sep- 
tember 15, and the load was completed with other perishable com- 
modities Monday morning, after which it departed for San An- 
tonio, Texas, where it arrived at about 7:30 a.m. on Wednesday, 
September 18, 1963. 


6. At 10 a.m. on September 18, 1963, a Federal inspection was 
made of the cantaloupes, the report of which inspection showed 
the following: 


“Temperature of product: 14 Length: Top 50° F., Bot. 55° F. 


“Condition: Each lot mostly hard to firm, mostly firm. 
Ground color light green to yellow, mostly turning yellow. 
Golden Treat Brand 2 to 5 melons per crate (8 to 19%) 
average approximately 12% Fusarium Rot in various stages, 
mostly in advanced stages and affecting stem scars and/or 
sides of melons. In most crates 1 to 3 melons per crate (3 
to 9%), in many none, average 3% damage by cracks. In 
most crates 2 to 6 melons per crate (8 to 14%) average 8% 
damage by gray to dark surface mold. 3 to 7 melons per 
crate (9 to 20%) average approximately 15% showing 
moist and sticky stem scars. West Brand 4 melons per crate 
average 11% Fusarium Rot in various stages, mostly advan- 
ced. Average 15% showing moist or sticky stem scars.” 


7. After examining the cantaloupes upon arrival, respondent 
notified complainant that it was rejecting the shipment. There- 
after, complainant turned the cantaloupes over to J. Acevedo & 
Sons, at 308 Produce Terminal Market, San Antonio, Texas, for 
disposition. Thirteen crates of cantaloupes were sold for $65 
and 252 crates were dumped. Ten crates are unaccounted for. 
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After deducting expenses of handling, J. Acevedo & Sons remitted 
to complainant net proceeds of $19.25. No additional amount has 
been paid complainant in connection with the transaction. 


8. An informal complaint was filed on February 14, 1964, 
which was within 9 months after accrual of the cause of action 
herein. 


CONCLUSIONS 


Respondent alleges that the cantaloupes were not in suitable 
shipping condition, in that they were badly deteriorated upon 
arrival, as disclosed by the Federal inspection certificate quoted, 
in part, in Finding of Fact 6. In an f.o.b. contract such as this, 
the shipper warrants that the commodity at the time of shipment 
is in suitable shipping condition; that is, that it is in a condition 
which, if handled under normal transportation service and condi- 
tions, will assure delivery without abnormal deterioration at the 
destination specified in the contract. In this connection, the ques- 
tion is whether transportation service and conditions were normal. 


According to the evidence, the truck left Firebaugh, California, 
at about 4 p.m. on Saturday, September 14. It arrived at Los 
Angeles in the evening of September 15, where it remained over- 
night, and on Monday morning, September 16, other perishable 
commodities were loaded to complete the truckload. The truck 
then proceeded to San Antonio, Texas, arriving there at approxi- 
mately 7:30 a.m., September 18. Due to the stop-over at Los 
Angeles, the shipment was delayed approximately 36 hours. Fur- 
thermore, when the cantaloupes were inspected at destination, 
pulp temperatures were 50° at the top and 55° at the bottom. 
According to Agriculture Handbook No. 195, the desired transit 
temperature of cantaloupes is 35° to 40°. By reason of the delay 
and excessively high temperatures in transit, we conclude that 
transportation service and conditions pertaining to the canta- 
loupes in question were not normal. Therefore, the suitable ship- 
ping condition warranty does not apply, and respondent may not 
rely upon such warranty as a defense in this case. 


Since there is no proof that complainant breached the contract, 
we conclude that respondent’s rejection of the cantaloupes on 
arrival was without reasonable cause and in violation of Section 
2 of the Act. Complainant should be awarded reparation for the 
damages sustained as a result of respondent’s unlawful rejection. 
The evidence shows that complainant made a prompt and proper 
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disposition of the cantaloupes, and realized net proceeds in the 
amount of $19.25. Deducting this sum from the contract price of 
$1,019.25, there is due complainant from respondent a balance of 
$1,000. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,000, with interest thereon 
at the rate of 5 percent per annum from October 1, 1963, until 
paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 10,062) 


BERT’s BEST, INC. v. WESTERN PRODUCE Co. PACA Docket No. 
9687. Decided August 27, 1965. 


Sale—Failure to prove—Dismissal 


Complaint dismissed where complainant failed to sustain burden of proof 
of sale as evidence shows respondent acted promptly in objecting to 
alleged confirmation of sale and invoice and in refusing shipment upon 
arrival. 


Complainant pro se. 
Mr. LeRoy W. Gudgeon, Chicago, IIl., for respondent. 
Miss Leonore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $575 in connection with 
a shipment of potatoes in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy 
of the report of investigation was also served upon complainant. 
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Respondent filed an answer, denying the transaction and denying 
liability to complainant in any amount. 


Since the amount involved herein does not exceed $1500, the 
issues are submitted under the shortened procedure provided in 
the Rules of Practice (7 CFR 47.20). Pursuant to such procedure, 
complainant filed an opening statement and respondent filed an 
answering statement. Respondent also submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Bert’s Best, Inc., is a corporation whose ad- 
dress is P. O. Box 100, East Grand Forks, Minnesota. 


2. Respondent is a partnership composed of Maurice Belson 
and Joseph Zelkin, doing business as Western Produce Co., whose 
address is 1 South Water Market, Chicago, Illinois. At the time 
of the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about September 15, 1964, complainant’s sales man- 
ager, Higgins, and respondent’s Zelkin engaged in a telephone 
conversation during which complainant offered to sell respondent 
a carload of U.S. No. 1, washed Norland potatoes, at a certain 
price, delivered Chicago. 


4. On September 15, 1964, complainant issued a “Confirmation 
of Sale” indicating a sale to respondent of 500 100-pound sacks, 
N.S. No. 1, washed Norland potatoes, at $3.50 net delivered. A 
copy of this document was forwarded to respondent. On Septem- 
ber 17, 1964, respondent wired complainant as follows: “RE- 
CEIVED CONFIRMATION LATE TODAY CAR OF POTA- 
TOES SORRY WE DID NOT HEAR FROM YOU ORDERED 
POTATOES ELSEWHERE.” 


5. On September 16, 1964, complainant shipped from the State 
of Minnesota, in interstate commerce, to respondent at Chicago, 
Illinois, 500 100-pound sacks of U.S. No. 1, washed round red 
potatoes. 


6. On September 18, 1964, respondent received an invoice from 
complainant covering the potatoes referred to above. Respondent 
wrote on the face of the invoice the words, “WE DID NOT 
ORDER THIS CAR,” and returned it to complainant by mail on 
the same date. 
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7. Upon arrival of the shipment at Chicago, on or about Sep- 
tember 22, 1964, respondent refused to accept the potatoes and 
returned the arrival notice to the carrier with a note stating, “We 
are returning this arrival notice to you as this car was not ordered 
by us and so it does not belong to us.” 


8. Upon being informed that respondent refused to accept the 
shipment complainant turned the potatoes over to W. J. Engel 
Company, at Chicago, for disposition. The 500 sacks of potatoes 
were sold by Engel for $1250, and net proceeds of $875 were 
remitted to complainant. 


9. The formal complaint was filed on December 3, 1964, which 
was within 9 months after accrual of the alleged cause of action. 


CONCLUSIONS 


Complainant alleges that it sold respondent a carload of pota- 
toes. Respondent denies that it purchased the carload of potatoes 
from complainant. The burden of proof rests upon complainant 
to establish by a preponderance of evidence the allegations of its 
complaint. 


In support of its claim, complainant states that a sale was made 
and has shown that it issued a Confirmation of Sale, shipped the 
potatoes, and sent respondent an invoice for the alleged purchase 
price. All of these actions are consistent with complainant’s posi- 
tion that it sold the potatoes in question to respondent. 


Respondent has submitted in evidence an affidavit by respond- 
ent-partner Joseph Zelkin to the effect that complainant, through 
its sales manager Higgins, offered him a car of Minnesota Reds, 
U.S. No. 1, Size A , at $3.60 delivered Chicago; that Zelkin told 
Higgins he was not interested at that price; that Higgins said he 
would call Zelkin back that same day if he could get the car for 
$3.50 delivered; that Zelkin told Higgins he would make up his 
mind after he heard what complainant had to offer; that Higgins 
did not call again; and that the following day respondent pur- 
chased potatoes from another source. 


During the Department’s investigation prior to the filing of 
the formal complaint, Zelkin related to the investigator substan- 
tially the same facts set forth in his affidavit submitted as re- 
spondent’s answering statement. The evidence shows that upon 
receipt of complainant’s confirmation of sale, respondent returned 
it and wired complainant denying that it purchased the potatoes, 
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and upon receipt of an invoice from complainant, respondent 
promptly returned it to complainant with a notation that respond- 
ent did not purchase the potatoes. Furthermore, upon arrival of 
the shipment, respondent refused to accept the potatoes and noti- 
fied the carrier that the shipment did not belong to respondent. 
All of the respondent’s actions in relation to the alleged trans- 
action were consistent with its contention that it never agreed 
to purchase the potatoes in question. 


On the basis of the evidence before us, we conclude that com- 
plainant has failed to sustain its burden of proving the contract 
as alleged. It follows that the complaint filed herein should be 
dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,063) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. H. JACOBS POTATO Co. 
PACA Docket No. 9638. Decided August 27, 1965. 


Delivered sale—Date of shipment—Breach not established— 
Acceptance—Liability 


Having accepted shipment of potatoes in delivered sale and having failed 
to prove breach of contract by complainant as to date of shipment or 
quality of potatoes delivered respondent liable for balance of contract 


price. 


Complainant and respondent pro se. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction in inter- 
state commerce involving a carload of potatoes. 
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A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent failed to file an answer to the formal complaint and 
was thereafter advised that he was deemed in default. Prior to 
the issuance of a default order, however, respondent moved that 
his default be set aside and that he be allowed to file an answer 
to the complaint. Respondent’s motion was granted over com- 
plainant’s objection, the default was set aside, and the answer 
submitted by respondent was accepted for filing. 


Since the damages claimed in the formal complaint do not ex- 
ceed $1,500, the evidence is submitted under the shortened pro- 
cedure provided in the rules of practice (7 CFR 47.20). Pursuant 
to this procedure complainant filed an opening statement and 
respondent filed an answering statement. Complainant was given 
the opportunity to file a statement in reply but did not do so. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, National Produce Distributors, Inc., is a cor- 
poration whose address is 1425 South Western Avenue, Chicago, 
Illinois. 


2. Respondent is an individual, Henry G. Jacobs, doing busi- 
ness as H. Jacob Potato Co., whose address is Mattituck, Long 
Island, New York. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On July 1, 1964, in the course of interstate commerce, com- 
plainant sold to respondent 540 100-pound sacks of California 
Long White potatoes, Golden Eagle brand, U.S. No. 1 grade, con- 
tained in car SFRD 17627, which was then on track in Chicago, 
Illinois. The potatoes had been billed out of Shafter, California, 
to Chicago, Illinois, on June 24, 1964, at which time they had been 
certified, after a Federal-State inspection, as being U.S. No. 1 
grade, with no decay. 


4. Complainant, on July 1, confirmed the sale to respondent 
by night letter, as follows: 


“PER PHONE CONFIRMING YOURSELF OFF TRACK 


CHICAGO TOMORROW RD 17627 USONE GOLDEN 
EAGLE BRAND LONGWHITES $5.50 DELIVERED.” 
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5. Complainant, at 9 p.m. on July 1, ordered the subject car 
diverted to respondent at Mattituck, Long Island, New York, 
where it arrived and was placed on respondent’s siding on the 
evening of July 6, 1964. Notice of arrival of the car was given 
to respondent by the carrier at 8 a.m. the following morning, 
July 7, 1964. Respondent accepted the potatoes and obtained a 
Federal inspection at 8:45 a.m. on July 13, with the following 
results, in relevant part: 


“Products Inspected: Washed Long White POTATOES ... 
Applicant’s count: 410 sacks. 


“Condition of Load: Car partially unloaded at time of in- 
spection. .. 


“Temperature of product: At doorway, bottom layer 47° F. 
exe ke * 


“Quality: . . . Grade defects average 4% chiefly scab cuts 
and bruises. 


“Condition: Firm, range from 1 to 7%, average 3% Fusar- 
ium Tuber Rot (Dry Type), 60% of samples none, 30% of 
samples 1%, 10% of samples 5%, average 1% Soft Rot. 


“Grade: Meets quality requirements, but now fails to grade 
U.S. No. 1 account Condition Factors. 


“Remarks: This Inspection and Certificate is restricted to 
upper three layers of load.” 


6. Respondent has paid complainant $1,282.36 in connection 
with this transaction. 


7. The formal complaint was filed on October 23, 1964, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent accepted the carload of potatoes involved herein 
and thereby became liable to complainant for the agreed pur- 
chase price, less provable damages suffered as the result of any 
breach of contract by complainant. The burden of proving both 
breach and damages, by a preponderance of the evidence, rests 
upon respondent. O’Donnell Fruit Company of Pittsburg v. 
Mathew Mercurio, 18 A.D. 1173. 
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Respondent alleges a breach of contract on the part of com- 
plainant with respect to the date on which the potatoes were ship- 
ped from Chicago to respondent at Mattituck. Specifically, re- 
spondent in its answer alleges that the “car was shipped 5 or 6 
days ahead of time,” and testifies in the answering statement 
that he “requested car be diverted 6th or 7th of July, not the 
1st of July.” Complainant denies that it breached the contract 
and contends that it performed in keeping with the agreement 
between the parties. 


Respondent offers no documentary evidence to substantiate his 
statement that the car was to have been diverted to him at a later 
date than July 1. In addition, while he in substance admits the 
receipt of complainant’s night letter of July 1 advising that car 
SFRD 17627 was being diverted to him the following day, there 
is no evidence of any protest on his part with respect to the con- 
tents of such wire. There also is no evidence that he (respondent) 
made any protest to complainant after being given notice of 
arrival of the car on July 7. We conclude, therefore, that respond- 
ent has failed to establish that complainant breached the contract 
with respect to the agreed shipping date of the subject potatoes. 


Respondent contends that complainant also breached the con- 
tract with respect to the delivered grade of the potatoes, in that 
the Federal inspection of July 13 establishes that the potatoes 
were not U.S. No. 1 grade on that date at Mattituck, Long Island, 
New York, as required by the contract terms. Respondent’s alle- 
gation is without merit, however, for it is based upon his con- 
tention, which we have already rejected, that the shipment was 
to have been diverted to respondent on or about July 6 or 7. Since 
respondent has not alleged that the potatoes were not U.S. No. 1 
on arrival at Mattituck on July 6, and since he has submitted no 
evidence on the point, no issue is presented with respect to a 
possible breach of the warranty as to grade on July 6. 


The delivered contract price of this shipment is $2,475.00, from 
which we deduct $967.64 freight charges paid by respondent to 
the carrier, and $1,282.36 paid as an undisputed amount to com- 
plainant, leaving an unpaid balance due and owing of $225.00. 
Respondent’s failure to pay this sum to complainant is in viola- 
tion of section 2 of the act, for which reparation should be 
awarded, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $225, with interest thereon 
at the rate of 5 percent per annum from August 1, 1964, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 10,064) 


GARWOOD JOHNS PRODUCE INC. v. THE KUNKEL COMPANY. PACA 
Docket No. 9645. Decided August 30, 1965. 


Novation established—Agent—Scope of authority—Dismissal 


Where burden of proof sustained by respondent that new agreement was 
effected by complainant’s sales manager, complainant bound by agent’s 
actions and complaint dismissed. 


. Mr. Earl G. Strohl, Phoenix, Ariz., for complainant. 
Mr. John W. Harrigan, Minneapolis, Minn., for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the sum of $1,058.67 in connection 
with a transaction involving a carload of cantaloups in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
respondent, who filed an answer thereto. 


Since the amount of damages claimed in the complaint does not 
exceed $1,500, the evidence is submitted under the shortened 
procedure provided in the rules of practice (7 CFR 47.20). Pur- 
suant to such procedure, complainant filed an opening statement 
and respondent filed an answering statement. Complainant also 
filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Garwood Johns Produce Inc., is a corporation 
whose address is P. O. Box 778, Glendale, Arizona. 


2. Respondent is an individual, Edward A. Kunkel, doing busi- 
ness as The Kunkel Company, whose address is 950 Plymouth 
Building, Minneapolis, Minnesota. At the time of the transac- 
tion involved herein, respondent was licensed under the act. 


3. On July 7, 1964, in the course of interstate commerce, com- 
plainant through its sales manager, Gene Oswalt, sold to respond- 
ent 464 crates of Arizona cantaloups, size June 36’s, Garwood 
brand, at an agreed price of $4.50 per crate, f.o.b. loading point. 
Ligurta, Arizona, plus $70.00 icing charges, or a total of $2,158.00. 
The contract between the parties was negotiated by a broker, 
Bernard Salisch, of Yuma, Arizona, who issued his Confirmation 
of Purchase on July 7, 1964. 


4, At the time of sale the subject cantaloups were contained in 
car PFE 45222, having been billed out of Ligurta, Arizona, on 
July 7 and consigned by complainant to itself at Chicago, Illinois. 
On July 8, subsequent to the sale set forth above, car PFE 45222 
was diverted to respondent at Minneapolis, Minnesota. 


5. On or about July 9, 1964, prior to the arrival of car PFE 
45222 at contract destination in Minneapolis, eomplainant, 
through its sales manager, Gene Oswalt, reduced the f.o.b. con- 
tract price of the subject cantaloups from $4.50 to $4.00 per 
carton, or an adjusted total of $1,926 for the carload. On the 
following day, July 10, complainant sent respondent a “Cor- 
rected Invoice” reflecting the adjustment. 


6. Car PFE 45222 arrived in Minneapolis on July 13, 1964. 
The lading was broken and some of the crates of cantaloups were 
distributed to respondent’s customers. Following complaints by 
such customers, respondent requested a Federal inspection of the 
shipment. The inspection, for condition only, was made on July 
14 at 1:30 p.m., with the following results, in relevant part: 


“Products inspected & distinguishing marks: CANTA- 
LOUPES ... ‘Garwood Brand...” Approximately 410 crates 
remaining in car. 


se * * 


“Temperature of product: Stack next doorway bottom layer 
35°, top layer 40° F. 
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“Condition: . .. Most samples 1 to 2 melons per crate, some 
none, average 4% soft and flabby. Average 2% damage by 
sharly (sic) sunken sticky areas. Average 2% damage by 
bruising occurring at point of contact with adjacent melons. 


Average 1% decay. 


“Remarks: Inspection and certificate restricted to product 
remaining in car at time of inspection to all layers in in- 
complete stacks and top layer in remainder of load.” 


7. On or about July 14, 1964, respondent complained to the 
broker about the condition of the shipment on arrival in Minne- 
apolis, and offered to sell the melons for complainant’s account, 
with no charge for commission. The broker then called complain- 
ant’s sales manager, Gene Oswalt, who accepted respondent’s 


offer. 


8. Respondent resold the melons and remitted $1,099.33 to 
complainant. 


9. The formal complaint was filed on October 26, 1964, which 
- was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


It is undisputed that respondent, on July 7, 1964, purchased 
from complainant the cantaloups then contained in rolling car 
PFE 45222. Respondent denies, however, that it is liable to com- 
plainant for the agreed purchase price of the cantaloups, for the 
reason that the parties, subsequent to the sale, enter into an 
agreement which provided for respondent’s disposing of the 
melons on consignment and for complainant’s account. While 
respondent does not expressly so state, it is apparently his posi- 
tion that the alleged consignment agreement abrogated and re- 
placed the sales contract and is now controlling as to the rights 
and liabilities of the parties in connection with this shipment. 


As the party actively relying on the abrogation of the contract 
of sale and affirmatively alleging the formation of the contract 
of consignment with respect to the subject load of melons, the 
burden falls upon respondent to prove his contentions by a pre- 
ponderance of the evidence. Ralph Samsel Company v. L. Gillarde 
Sons Company, 19 A.D. 374. As a part of his proof respondent 
offers in evidence the affidavit of the broker, Bernie Salisch, 
wherein Salisch states that on July 14, 1964, he was informed that 
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car PFE 45222 had arrived in Minneapolis in poor condtion; that 
respondent, by telephone, told the broker that he would handle 
the car on complainant’s behalf, without commission, in order to 
reduce losses; that this information was conveyed by the broker 
to complainant’s sales manager, Gene Oswalt; and that Gene 
Oswalt agreed to the proposal advanced by respondent through 
the broker. Respondent also introduced in evidence the affidavit 
of one of his employees, L. E. Brown, who stated therein that he 
was the individual who had telephoned the broker on respondent’s 
behalf and had informed him, on or about July 14, that car PFE 
45222 had arrived in Minneapolis in poor condition; and that he 
was the individual at respondent’s place of business who was 
informed by the broker that Gene Oswalt had authorized respond- 
ent to handle the subject car for complainant’s account. 


Complainant has not introduced in evidence any statement from 
Oswalt, so we do not know whether his (Oswalt’s) version of the 
July 14 conversation would have been in accord with, or opposed 
to, that of the broker. Accordingly, since Salisch and Oswalt 
were the only two persons having first-hand knowledge of what 
was agreed to between them, and since Salisch’s statement is not 
contradicted by any statement from Oswalt, we conclude that 
respondent has sustained his burden of proving that the melons 
were to have been disposed of under a contract of consignment, 
replacing the contract of sale previously made between the parties. 


Complainant in its brief suggests that Oswalt was exceeding 
the scope of his authority in allowing respondent to handle the 
subject melons on consignment. Complainant does not deny that 
Oswalt had authority to make sales in its name, but apparently 
argues that no authority was vested in him to make adjustments 
in connection with such sales. In this connection Garwood L. 
Johns, complainant’s president, testified in his affidavit attached 
to the opening statement that “Mr. Oswalt was employed by me 
as salesman and as such had discretion to fix sales prices, but 
he did not have authority to change prices once agreed upon with- 
out my consent.” 


The issue of Oswalt’s authority is similar to the issue which 
received our attention in Colorado Produce Distributors v. Brown 
Brokerage Company, 5 A.D. 388, wherein we stated, in relevant 
part, as follows: 


“It is well established that limitations upon the authority of 
an agent to act for his principal are not binding upon inno- 
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cent third parties who deal with the agent in good faith, 
unless there are facts or circumstances surrounding the 
agency relationship which would put a reasonable person 
upon inquiry as to the nature and extent of the agent’s 
authority. ... By entrusting its agent .. . with the man- 
agement of its... office and permitting him to perform the 
duties of that office without notifying members of the trade 
that his authority was limited, respondent thereby clothed 
its agent with apparent and ostensible authority and held 
him out to the public as possessing the power and authority 
to act for it in all matters and transactions pertaining to the 
business operations of the company. It is equally well settled 
that when a principal thus clothes his agent with such indicia 
of authority, he becomes liable for the agent’s acts, whether 
the liability is based upon an implied agency. or an agency 
by estoppel, and whether he actually intends to be bound or 
not, he will be estopped to deny the agency.” 


Complainant does not deny that Oswalt was acting within the 
scope of his authority in making the sale to respondent on July 7. 
It does not appear, however, that complainant ever advised the 
public or members of the trade that Oswalt had no authority to 
cancel sales and to make other, and different, agreements in their 
stead, nor were there circumstances present which would have 
put a reasonable person upon inquiry as to the nature and extent 
of Oswalt’s authority. Upon all the facts of this case, we con- 
clude that complainant clothed Oswalt with apparent or implied 
authority to negotiate for the final disposition of this shipment; 
that respondent was entitled to rely upon such authority of 
Oswalt in this connection; and that complainant is bound by 
Oswalt’s actions and is estopped to deny either the agency or the 
agreement made in connection therewith. 


Respondent resold the melons and rendered an accounting to 
complainant in connection with this transaction, as follows: 


Gross Sales: $1,914.00 
Less: Freight $795.33 
Ice 7.34 

Inspection 12.00 814.67 


Net proceeds $1,099.33 


Respondent paid over the net proceeds of $1,099.33 to complainant 
which raised no question with respect to the propriety of the 
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resale. Since respondent is liable to complainant only for the net 
proceeds obtained on the resale, and since such proceeds have 
been paid to complainant, it follows that respondent’s liability 
to complainant in connection with this transaction is discharged. 
The complaint, therefore, should be dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,065) 


ARTCO DISTRIBUTORS, INC. v. MANDELL, SPECTOR, RUDOLPH Co. 
PACA Docket No. 9677. Decided August 31, 1965. 


Commission merchant—Failure to sell promptly—Duty of consignee— 
Market value 


Where commission merchant failed to act promptly in attempting to dispose 
of consigned lettuce subsequently abandoned to carrier, consignee liable 
for net proceeds that should have been realized upon a prompt and 
proper resale. Reparation awarded to consignor for market value based 
upon, market news reports. 


Mr. Paul G. Hunter, Bureau of Service, Glendale, Ariz., for complainant. 
Comanor and Stein, Philadelphia, Pa., for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $1,277.88 against respondent in connection with a trans- 
action in interstate commerce involving a carload of lettuce. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant. A copy of the formal complaint 
and a copy of the report of investigation were served on respond- 
ent. Respondent filed an answer to the formal complaint, denying 
liability to complainant in connection with this transaction. 
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Since the amount claimed as damages in the complaint does not 
exceed $1,500, the evidence is submitted under the shortened pro- 
cedure provided in section 47.20 of the rules of practice. Pursuant 
to this procedure, complainant filed an opening statement and 
respondent filed an answering statement. Complainant also filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, Artco Distributors, Inc., is a corporation whose 
address is P. O. Box 477, Glendale, Arizona. 


2. Respondent, Mandell, Spector, Rudolph Co., is a corporation 
whose address is 3301 South Galloway Street, Philadelphia, Penn- 
sylvania. At the time of the transaction involved herein, respond- 
ent was not licensed under the act, but was subject to license. 


3. On May 25, 1964, in the course of interstate commerce, com- 
plainant and respondent entered into an agreement whereby com- 
plainant was to divert to respondent at Philadelphia, Pennsy]l- 
vania, for sale for complainant’s account, 1,000 cartons of Arizona 
lettuce, Iceberg type, 2-dozen size, Artco brand, contained in car 
PFE 301467 then on track in Washington, D. C. As a part of this 
agreement, it was understood that respondent was not to sell 
unless the proceeds would exceed expenses, including freight 
charges. This carload of lettuce initially had been shipped by 
complainant from Picacho, Arizona, on May 14, 1964, to The 
Kroger Company at Louisville, Kentucky, where it arrived on 
May 19, 1964. A Federal inspection was made of the lettuce at 
Louisville at 12:10 p.m. on May 19, with the results, in relevant 
part, as follows: 


“Quality: . .. Grade defects average 7% consisting chiefly 
of broken midribs. 


“Condition: . . . In most samples from 1 to 8 heads per 
carton, in few none, average approximately 14% damaged 
by Tipburn, including 1% seriously damaged. Average 1% 
decay. 


“Grade: Meets quality requirements but now fails to grade 
U.S. No. 1... only account condition. 


“Remarks: Inspection and certificate restricted to product 
in 2 upper layers of load.” 


The load was rejected by The Kroger Company, after which car 
PFE 301467 was diverted by complainant to Washington, D. C. 


a 


not 
oro- 
ant 
and 
led 





ARTCO v. MANDELL 1157 
Cite as 24 A.D. 1155 


4. On May 25, 1964, complainant diverted car PFE 30146 from 
Washington, D. C. to respondent at Philadelphia, Pennsylvania, 
where it arrived and was placed for unloading at 9:20 p.m. on 
May 26 at the Produce Terminal. An inspection made of the load 
at 8:00 a.m. on May 27 by the Railroad Perishable Inspection 
Agency, showed 10% Tip Burn, together with “some pink ribs. 
No decay.” An inspection made at the same time by the Phila- 
delphia produce Inspection Service listed 10% Tip Burn, with 
“Butts and outer ribs rusty,” and less than 1% decay. 


5. On June 1 and June 2 samples of the lettuce were removed 
from car PFE 301467 by respondent, but were returned to the 
car at the close of the market on each of the respective days. 


6. During the early afternoon of June 2 respondent sent com- 
plainant the following wire: 


“CONFIRMING TELEPHONE CONVERSATIONS PFE 
301467 LETTUCE STILL INTACT TRACK PHILADEL- 
PHIA. CANNOT HANDLE. WE TURNING SAME OVER 
TO PRR FOR YOU MAKE OTHER DISPOSITION.” 


During the early evening of June 2 the carrier dispatched the 
following wire to complainant: 


“PFE 301467 TURNED BACK TO YOU BY MANDELL 
SPECTOR RUDOLPH WE HOLDING TRACK HERE IN 
YOUR NAME FURNISH DISPOSITION OR ADVISE IM- 
MEDIATELY.” 


Complainant did not advise the carrier concerning the disposition 
of the lettuce, whereupon the shipment was sold at a salvage sale 
by the carrier on the morning of June 4 for the account of whom 


concerned. 
7. No payment has been made to complainant in connection 
with this transaction. 


8. The formal complaint was filed on November 17, 1964, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


It is not disputed that respondent agreed to handle the carload 
of lettuce involved herein on consignment, and for complainant’s 
account. This being so, it was the duty of respondent to promptly 
and properly resell the lettuce, to render an accounting to com- 
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plainant concerning the matter, and to pay over to complainant 
the net proceeds after deducting the necessary expenses paid by 
respondent in selling the lettuce. Klein v. Ruark, 15 A.D. 510. 
Respondent, however, failed to do any of these things, in breach 
of the contract between the parties. Respondent, as its defense, 
takes the position that the breach is not actionable and that its 
non-performance was excused, since it exerted its best efforts to 
sell the lettuce but was unable to do so. 


We do not think that respondent’s position is supported by the 
evidence, for respondent has failed to show that it acted promptly 
in attempting to dispose of the lettuce after the arrival of car 
PFE 301467 in Philadelphia. While it is undisputed that the ship- 
ment was available for the market of Wednesday, May 27, re- 
spondent’s first efforts to resell—as far as the record shows— 
came on Monday, June 1, when it removed some of the cartons 
from the car to show as samples. Nothing in the record, however, 
shows that any attempts were made by respondent to dispose of 
the lettuce during the 5-day period beginning May 27, when the 
lettuce was first available for sale, and June 1, when the first 
samples were pulled for display. We conclude from the evidence, 
therefore, that respondent failed to act promptly in attempting 
to dispose of the lettuce, in violation of section 2 of the act. 


Respondent is liable to complainant for the net proceeds that 
should have been realized upon a prompt and proper sale of the 
lettuce. Klein v. Ruark, (supra). Recognizing that respondent 
might not have been able to sell all of the lettuce on May 27, 1964, 
which was the first day that it was available for market, we con- 
sider that respondent certainly should have been able to make 
disposition during the period May 27-May 29. 


The market news report for Wednesday, May 27, quoted sales 
of Arizona lettuce, Iceberg type, in 2-dozen size cartons, in less 
than carload lots and on stocks of good merchantable quality and 
condition, at $3.25 to $3.50 per carton. Most supplies were de- 
scribed as “poorer,” however, and were quoted at $2.25 to $3.00 
per carton. The market news report for May 28 quoted sales of 
Arizona Iceberg lettuce, 2-dozen size, mostly fair quality and con- 


1 Even if we assume that respondent was attempting to sell the lettuce during this 5-day 
period, it failed in its duty of keeping complainant informed of its progress and of its 
inability to make satisfactory disposition. The failure of a consignee to keep its consignor 
fully informed of developments in connection with a consignment transaction constitutes a 
breach of duty by the agent to his principal, and the agent is liable for any loss resulting 
therefrom. Cohen Company v.Schley Brothers, 6 A.D. 830. 





MISCELLANEOUS 1159 
Cite as 24 A.D. 1159 


dition, in less than carlot quantity, at $2.75 to $3.00 per carton, 
with most sales being at $3.00. Lettuce of ordinary condition was 
quoted at $2.25 to $2.50 per carton. The market news report for 
May 29 quoted Arizona Iceberg lettuce of good merchantable 
quality and condition, in less than carlot quantity, as selling at 
$2.50 to $2.75 per 2-dozen size carton, while lettuce of ordinary 
to fair quality and condition was selling at $2.00 to $2.25 per 
carton. 


We think the lettuce involved herein could be characterized as 
being in fair condition on arrival in Philadelphia. Since the 
market reports are based on sales of less than carlot quantities, 
however, we consider that the lowest of the prices within the 
quoted range will more accurately reflect the market value of the 
carload of lettuce with which we are dealing here. Accordingly, 
we will take the lowest of the prices quoted in the market news 
report for lettuce of fair quality and condition on each of the three 
days involved herein, and will then take an average of these 
prices, as follows: May 27, $2.25; May 28, $2.75; and May 29, 
$2.00; or an average price of $2.33 per carton. Multiplying the 
1,000 cartons in this shipment by this figure gives us $2,330. 
Expenses to be subtracted from this amount are as follows: 
freight, $1,246.62; terminal charges, $60.00; inspection fee, $3.00; 
and commission, $233.00. This totals $1,542.62 and when sub- 
tracted from the market value of the lettuce at Philadelphia, 
$2,330.00, leaves $787.38 due and owing complainant from re- 
spondent in connection with this transaction. Reparation should 
be awarded to complainant in ths amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $787.38, with interest thereon 
at the rate of 5 cents per annum from July 1, 1964, until paid. 

Copies of this order shall be served upon the parties. 


Orders issued by Thomas J. Flavin, Judicial Officer 
DISMISSAL—ON MOTION OF COMPLAINANT 
(No. 10,066) 


KAISER BROTHERS PRODUCE, INC. v. S. ALBERTSON COMPANY, INC. 
PACA Docket No. 9388. Dismssed August 20, 1965. 
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REPARATION AWARDED—DEFAULT ORDER 


(No. 10,067) 


CoLUMBIA IcE & COLD STORAGE Co., d/b/a CEDERGREEN Foops v. 
Cy LonG SALEs Co. PACA Docket No. 9853. Reparation of 
$1,916.91 with 5 percent interest from November 1, 1964, 
awarded complainant against respondent in order issued Au- 
gust 3, 1965. 


(No. 10,068) 


CaITo & SONS v. WERNER’S PRODUCE Co. PACA Docket No. 9852. 
Reparation of $250 with 5 percent interest from November 1, 
1964, awarded complainant against respondent in order issued 
August 3, 1965. 


(No. 10,066) 


Bruce CHURCH, INC. v. STANDARD FRUIT & PRODUCE COMPANY. 
PACA Docket No. 9848. Reparation of $1,285.14 with 5 per- 
cent interest from February 1, 1965, awarded complainant 


against respondent in order issued August 5, 1965. 


(No. 10,070) 


TROPICANA IMPORTING COMPANY, INC. v. GEORGIA-TENNESSEE 
Propuce Co., INc. PACA Docket No. 9667. Reparation of 
$9,551.53 with 5 percent interest from June 1, 1964, awarded 
complainant against respondent in order issued August 9, 1965. 


(No. 10,071) 


JOHN W. JAGGERS, INC. v. M. COSTANZI COMPANY AND/OR M. 
CosTANZI Co., INc. PACA Docket No. 9850. Reparation of 
$4,691.50 with 5 percent interest from January 1, 1965, award- 
ed complainant against respondents in order issued August 9, 
1965. 


(No. 10,072) 


PERRINE TOMATO GROWERS v. MARCO FERRANTE. PACA Docket 
No. 9851. Reparation of $1,425 with 5 percent interest from 
March 1, 1965, awarded complainant against respondent in 
order issued August 10, 1965. 
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(No. 10,073) 


WEsT INDIES FRUIT COMPANY v. NUCKOLIS BANANA Co. PACA 
Docket No. 9855. Reparation of $1,250 with 5 percent interest 
from December 1, 1964, awarded complainant against respond- 
ent in order issued August 10, 1965. 


(No. 10,074) 


LEE WONG FARMS, INC. v. ANTON, INC. PACA Docket No. 9857. 
Reparation of $700 with 5 percent interest from December 1, 
1964, awarded complainant against respondent in order issued 
August 17, 1965. 


(No. 10,075) 


PACIFIC COAST FRUIT DISTRIBUTORS, INC. v. EDDIE ITULE BROKER- 
AGE Co. PACA Docket No. 9864. Reparation of $1,374 with 
5 percent interest from September 1, 1964, awarded complain- 
ant against respondent in order issued August 17, 1965. 


(No. 10,076) 


SUN GLO PRODUCERS, INC. v. WORLD WIDE PRODUCE, INC. PACA 
Docket No. 9866. Reparation of $1,728.24 with 5 percent inter- 
est from November 1, 1964, awarded complainant against re- 
spondent in order issued August 17, 1965. 


(No. 10,077) 


V. B. Hook & Co. INC. v. BULLARD PRODUCE Co. PACA Docket 
No. 9863. Reparation of $2,483.25 with 5 percent interest from 
March 1, 1965, awarded complainant against respondent in 
order issued August 17, 1965. 


(No. 10,078) 


GROVELAND FRUIT Co. INC. v. HUDDLESTON Bros. FRUIT Co. INC. 
PACA Docket No. 9872. Reparation of $956 with 5 percent 
interest from April 1, 1965, awarded complainant against re- 
spondent in order issued August 18, 1965. 
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(No. 10,079) 


LA. STRAWBERRY & VEGETABLE DISTRIBUTING Co. INC. v. DIXIE 
ProDUCE Co. PACA Docket No. 9869. Reparation of $163.50 
with 5 percent interest from March 1, 1965, awarded complain- 
ant against respondent in order issued August 18, 1965. 


(No. 10,080) 


LA. STRAWBERRY & VEGETABLE DISTRIBUTING Co. INC. v. DIXIE 
PRODUCE Co. PACA Docket No. 9870. Reparation of $715.70 
with 5 percent interest from March 1, 1965, awarded complain- 
ant against respondent in order issued August 18, 1965. 


(No. 10,081) 


M. J. DuUER & Co. INC. v. CAITO PRoDUCE Co. PACA Docket No. 
9871. Reparation of $551.25 with 5 percent interest from De- 
cember 1, 1964, awarded complainant against respondent in 
order issued August 18, 1965. 


(No. 10,082) 


VALLEY FRUIT AND VEGETABLE Co. INC. v. DIXIE PRODUCE Co. 
PACA Docket No. 9868. Reparation of $361.80 with 5 percent 
interest from February 1, 1965, awarded complainant against 
respondent in order issued August 18, 1965. 


(No. 10,083) 


HOOSIER POTATO Co. INC. v. WERNER’S PRODUCE Co. PACA Docket 
No. 9865. Reparation of $277.50 with 5 percent interest from 
November 1, 1964, awarded complainant against respondent in 
order issued August 18, 1965. 


(No. 10,084) 


INDIAN TRAIL PRODUCE SHIPPERS, INC. v. A. MEZVINSKY STORES, 
Inc. PACA Docket No. 9867. Reparation of $396.84 with 5 
percent interest from March 1, 1965, awarded complainant 
against respondent in order issued August 19, 1965. 
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(No. 10,085) 


INDIAN RIVER CITY PACKING HousE, INC. v. RIVERSIDE FRUIT Co. 
Inc. PACA Docket No. 9876. Reparation of $1,713.55 with 5 
percent interest from March 1, 1965, awarded complainant 
against respondent in order issued August 23, 1965. 


(No. 10,086) 


KEEN FRUIT CORPORATION v. HUDDLESTON BROS. FRUIT Co., INC. 
PACA Docket No. 9877. Reparation of $4,413 with 5 percent 
interest from May 1, 1965, awarded complainant against re- 
spondent in order issued August 23, 1965. 


(No. 10,087) 


L. E. RAND Co., INc. v. HUDDLESTON Bros. FRUIT Co., INC. PACA 
Docket No. 9878. Reparation of $1,739.11 with 5 percent in- 
terest from April 1, 1965, awarded complainant against re- 
spondent in order issued August 23, 1965. 


(No. 10,088) 


RoacH & REED v. RIVERSIDE FRUIT Co. INc. PACA Docket No. 
9881. Reparation of $409.50 with 5 percent interest from 
March 1, 1965, awarded complainant against respondent in 
order issued August 25, 1965. 


(No. 10,089) 


J. L. WEINSTEIN Co. v. JOSEPH F. SUDANO & SON. PACA Docket 
No. 9886. Reparation of $1,012.25 with 5 percent interest from 
September 1, 1964, awarded complainant against respondent in 
order issued August 27, 1965. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 10,090) 


CUTLER GROWERS EXCHANGE v. LOWELL J. SCHY COMPANY. PACA 
Docket No. 9829. Order issued August 2, 1965. 
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COURT DECISION 


FITCHETT Bros., INC. v. ORVILLE FREEMAN, Secretary of Agricul- 
ture of the United States. ............ PF .BUp®.........0:.... (S.D. N.Y. 
May 4, 1965). (24 A.D. 730) 


CORRECTION 


In 24 A.D. (May 1965), on page 740, in the first full paragraph, 
in next to last line, insert “‘the class price of’ between the words 
“to” and “New York’. 


WINDHAM CREAMERY, INC. v. ORVILLE L. FREEMAN, Secretary of 
Agriculture. Filed August 13, 1965. 


UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT 


No. 15078 


Appeal from the United States District Court for the District of New Jersey 
Before: HASTIE AND FREEDMAN, Circuit Judges; and WEBER, 


District Judge. 
OPINION OF THE COURT 
By HASTIE, Circuit Judge. 


In this proceeding, authorized by section 8c(15)(B) of the 
Agricultural Marketing Agreement Act of 1937, 7 U.S.C., 608c 
(15) (B), Windham Creamery, Inc., a fully regulated handler of 
milk that operates a pool plant in Windham, New York, contends 
that so much of the New York—New Jersey Milk Marketing 
Order,! hereinafter designated Order No. 27, as establishes a 
different classification and a higher price to be paid by handlers 
for fluid cream distributed in the New York City area than for 
the same product disposed of elsewhere in the New York-New 
Jersey marketing area is invalid either on its face or as applied. 


Under the Agricultural Marketing Agreement Act of 1937, 
7 U.S.C. § 608c, milk prices are subject to a comprehensive plan 
of regulation designed to insure a fair return to farmer pro- 
ducers. The Act, recognizing that milk has a variable market 
value dependent upon its ultimate use, authorizes the Secretary 


17 C.F.R. § 1002.87 (Supp. 1965), superseding 7 C.F.R. § 927.37 (Supp. 1961). 
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of Agriculture to classify milk in the light of that circumstance 
and to establish on a regional basis minimum prices for each 
class of milk to be paid by “handlers”.* Instead of paying these 
prices directly, all handlers in a regulated region pay their pro- 
ducers a prescribed uniform blend price based on the average 
value of milk produced in the area and thereafter settle their 
accounts by either paying into or drawing from a producer 
settlement fund the difference between the actual utilization value 
of the milk they handled and the blend price. See 7 U.S.C. 
§ 608c (5). 


As a general rule milk is classified at the last plant to which 
it is shipped. See 7 C.F.R. § 927.33 (Supp. 1961). The milk 
involved in this controversy was shipped by Windham to the plant 
of Fairlawn Dairies, Inc., an affiliated corporation in Fairlawn, 
New Jersey, where it was processed into fluid cream. The cream 
was sold to American Export Lines, Inc., for delivery to the pur- 
chaser’s ships, some docked in New York City and others in 
Hoboken, New Jersey. The cream was purchased for shipboard 
use after sailing, and none of it was actually consumed within 
the territorial waters of the United States. 


Order No. 27 classifies cream as a class II product (on a de- 
scending utilization value scheme from I to III) unless it “is 
delivered to a plant or a purchaser outside the New York metro- 
politan district and remains outside the New York metropolitan 
district”, in which case it is class III. See 7 C.F.R. § 927.37 (Supp. 
1961). The order so defines “New York metropolitan district” 
as to include New York City and its docks and to exclude the 
adjacent New Jersey area, including the Hoboken docks, thus 
subdividing the New York-New Jersey marketing area for par- 
ticular purposes. See 7 C.F.R. § 927.3 (Supp. 1961). Accordingly, 
the Market Administrator required Windham to pay class II 
prices for the cream delivered to ships docked in New York City 
as contrasted with class III prices for the same product delivered 
to ships docked in Hoboken, New Jersey. 


Windham unsuccessfully challenged this ruling before the 
Secretary of Agriculture. It then brought suit in the court below. 
The present appeal has been taken from summary judgment 
entered in favor of the Secretary. D.N.J. 1964, 230 F.Supp. 632. 


2“Handlers” of the type here involved purchase the raw product from dairy farmers, 
process it and resell milk and milk products in commerce. For the statutory definition of 
“handlers”, see 7 U.S.C. § 608c¢(1). 
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Windham’s first contention is that a difference in classification 
of a uniform product based on geographic movement and place 
of delivery to the purchaser, is not in compliance with the statu- 
tory scheme and requirement of “classifying milk in accordance 
with the form in which or the purpose for which it is used”. 
7 U.S.C. § 608c(5) (A). The Secretary agrees that the form of 
the two classes of cream is the same but claims that, within the 
meaning of the statute, “the purpose for which it is used” has 
properly been found to be different. 


The evolution of the New York—New Jersey milk order to its 
present state has relevance for the problem here presented. Until 
1957 the scheme of regional administration established and de- 
fined a ‘‘New York metropolitan” marketing area, consisting of 
and limited to New York City and three neighboring suburban 
counties in New York state. See 7 C.F.R. § 927.3 (1955). The 
New York metropolitan milk order classified cream disposed of 
within the marketing area by a regulated handler as a class II 
product, while cream disposed of by such a handler outside the 
then marketing area was made class III. See 7 C.F.R. § 927.37 
(1955). In 1957 an amended order enlarged the marketing area 
to include northern New Jersey and new sections of upstate New 
York, in addition to the metropolitan area. See 22 Fed. Reg. 
4195 (1957). However, the pre-existing dichotomy in cream 
classification was maintained by subdividing the enlarged mar- 
keting area. The original New York metropolitan marketing area 
was denominated the “New York metropolitan district”, within 
which a basic class II designation of cream was retained. How- 
ever, cream delivered and remaining in the other parts of the 
marketing area was placed in class III, as it had been under the 
earlier order. This difference reflected a finding that the economic 
value of the commodity was lower outside of the New York 
metropolitan area where less stringent local health regulations 
and other factors created competitive conditions different from 
those within the metropolitan area. See 22 Fed. Reg. 4195 (1957). 
It is the resulting distinction in classification and price, depend- 
ing upon place of delivery, of which Windham complains. 


Over the years the Secretary has taken the position that the 
achievement of a price structure which respects differences in 
the utilization value of milk and milk products is a basic concern 
and objective of the legislative scheme of regulation. According- 
ly, it has been reasoned that statutory authority to classify milk 
according to “the purpose for which it is used” comprehends 
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classification determined by difference in utilization value. The 
utilization value of a given form of milk may differ from com- 
munity to community because of circumstances characteristic of 
the locale; for example, differences in the requirements of health 
laws in various communities. Thus, in the present case, health 
standards and requirements with reference to the processing and 
distribution of milk have been found to be significantly different 
in the New York metropolitan district than in neighboring New 
Jersey communities with the result that cream has a higher 
utilization value in the metropolitan district than in the outlying 
New Jersey area. Nothing before us indicates that this finding 
is unwarranted. It seems reasonable, therefore, and respectful 
of the statutory scheme to assign a lower classification to milk 
delivered and utilized outside of the New York metropolitan dis- 
trict than to the same product handled and distributed within it. 
It is also relevant that throughout the 25 year history of this 
basic legislative scheme the Secretary has employed similar geo- 
graphic movement as a proper basis of classification without 
legislative or judicial interdiction. See, e.g., 4 Fed. Reg. 376 
(Kansas City area order, § 913.4(b)). All of these circumstances 
considered, we think it would be improper for us to invalidate 
such a classification so long as it is grounded, as now appears, 
in a significant factual difference in utilization value. 

It remains to consider Windham’s contention that even if 
classification based on geographic movement of a commodity is 
permissible where the distinguishing movement carries the com- 
modity outside of a marketing area, it is not permissible to make 
different classifications for situations where all relevant move- 
ments are only from one part of a marketing area to another. 
We think this position could be sound only if no significant differ- 
ence in utilization value of the commodity were found in the 
designated separate parts of a marketing area. For it is that 
difference, rather than geography per se, which provides the 
rational basis for any geographic classification. 

In the present case, the challenged order gives effect to the 
very differences in utilization value, expressed in terms of the 
same separate localities that served to distinguish class II cream 
from class III when those localities were not in the same market- 
ing area. No relevant factor has changed except the boundaries 
of the marketing area. We find nothing in the statute that re- 
quires that an otherwise rationally justified geographic classifi- 
cation be invalidated merely because the localities involved are 
all within the same marketing area. 
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Making an entirely different point, Windham argues that the 
challenged classification of cream sold to ships, insofar as it is 
made applicable to a commodity intended for use and in fact 
used exclusively on the high seas in the course of foreign com- 
merce, is an unauthorized regulation of foreign commerce. 


Without considering the extent of the Secretary’s authority 
under the Act to regulate foreign commerce, we think the relation 
of the regulation and the milk in question to domestic commerce 
is adequate to justify what has been done as an exercise of the 
Secretary’s unquestioned power in the area of interstate com- 
merce. Section 927.3 of Order No. 27, 7 C.F.R. § 927.3 (Supp. 
1961), expressly includes within the New York—New Jersey mar- 
keting area all piers and docks connected with the included land 
mass and “all craft moored thereat”. In one view, this merely 
gives effect to geographic reality. Moreover, the Secretary has 
explicitly found with reference to milk delivered to docked ships 
for consumption thereon—so called “commissary milk”—that “an 
indeterminable portion of commissary milk can reasonably be 
expected to be consumed while the carrier is moored within the 
‘legal bounds of the marketing area”. 16 Fed. Reg. 11352 (1951). 
No basis appears here for challenging the correctness of this gen- 
eral finding. It provides a reasonable basis for extending a scheme 
of domestic regulation to such milk. 


It is also relevant that in origin and handling the milk in con- 
troversy was part of that complex of domestic production, proc- 
essing and disposition which is a phenomenon and a problem of 
that domestic commerce with which the statute and its adminis- 
tration are primarily concerned. Thus, the Secretary has per- 
missibly found that “milk delivered to ships for consumption 
thereon . . . has been supplied by pool handlers and from proc- 
essing plants located within the marketing area. Since such 
plants are permitted to handle only milk from approved sources, 
it follows that milk furnished to ships and institutions from 
marketing area plants can come only from approved sources.” 16 
Fed. Reg. 11352 (1951). 


When the matter is thus analyzed it appears that all of the 
relevant events and consequences justifying classification are 
local or domestic in character. The incidental fact that, after 
being subjected to the regulatory scheme in the course of domestic 
processing and disposition by a handler, the commodity in some 
instances moves in foreign commerce does not derogate from the 
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Secretary’s power to regulate what is in fact and law an integral 
part of domestic production and marketing. 


A closely related contention is made that a classification on 
the basis of delivery in New York is arbitrary when applied to 
milk proved to have been delivered to a purchaser for consump- 
tion on the high seas. But the normal anticipation is that milk 
delivered by handlers to purchasers in a community will be con- 
sumed there and, in any event, will be subjected to those local 
health regulations that affect utilization value. To require the 
subordination of this normal expectation to the actual experience 
of each quantity of milk sold might well be burdensome and im- 
practical to the extent of impairing effective classification. We 
think this consideration in itself is sufficient to warrant disregard 
of the place of actual consumption. 


Finally, the petitioner urges that a fiction of “constructive de- 
livery” on the high seas should be applied to the milk delivered 
at New York piers, thus entitling such milk to the lower classifi- 
cation which attends delivery outside of the New York metro- 
politan district. The petitioner points out that a concept of 
“constructive delivery” was approved and applied in Dairymen’s 
League Co-op. Ass’n v. Brannan, 2d Cir. 1949, 173 F.2d 57, 62-63, 
cert. denied, 1949, 338 U.S. 825. But there, in an effort to avoid 
a higher classification applicable to milk delivered to a purchaser 
in an “approved” county, a handler accepted formal delivery in 
an “unapproved” county and immediately moved the milk to its 
plant in the “approved” county. The court sanctioned the higher 
classification for this milk, treating it as “constructively” delivered 
in the “approved” county. This application of a fiction may well 
be warranted to avoid circumvention of a regulation by deliberate 
subterfuge. But a device utilized to thwart an attempted evasion 
of a classification scheme need not be employed to enable parties 
to escape the normal consequences of their agreed and actual con- 
duct under the general scheme of classification. 


While Windham has advanced still other arguments, we think 
they have been adequately analyzed by the Secretary and the 
court below, and we think they do not require further discussion. 
We have considered all of them and reject them as unsound. 


The judgment will be affirmed. 





